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Supreme Court of Appeals of Virginia · 
AT RICHMOND. 
Record No. 1740. 
BESSIE G. JONES SHULTZ AND .ANN DULCE GOODE 
versus 
J~ BEN JONES, ET ALS. 
PETITION FOR APPEAL. 
To the Honorable, the Chief Justice and the Justices of the 
Su.preme Oou1·t of :Appeals of Virginia: 
Your petitioners, Bessie G. Jones Shultz and Ann Dulce 
Goode, who sues by her mother and next friend, Lucy Davis 
Goode, show unto your Honors that they are aggrieved by a 
:fi.nal decree entered by the Honorable J. T. Clement, Judge 
of the Circuit Court of Henry County, Virginia, in vacation, 
on the 12th day of August, 1935, and they respectfully pray 
that they may be granted an appeal from said decree. 
This is a suit in chancery in which the complainants sought 
to set up the duly executed but unrevoked destroyed will 
(see MS. R., pp. 5 to 8) of W. J. Jones, who had been for 
many years a resident of Martinsville, Henry County, Vir-
ginia, and who desired that the bulk of his estate should go 
to complainan!s. 
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PARTIES. 
I . 
Mrs. Shultz and Dulce Goode, an infant, who take, under 
the will sought to be set up, the residuary estate, are the 
complainants;·aud the heirs at law of W. J. Jones, thirty-four 
in number (see Answer, p. 10), scattered throughout Virginia, 
North Carolina and into Florida, are the defendants. · 
While all of these defendants, through counsel, filed an 
answer, only one, T. H. Self, named as Executor in the 
Will was offered as a witness. 
. According to the testimony. of Mr. Self, the complainants, 
J\{rs. Shultz and Miss Goode, took the bulk of the estate, and. 
they were the parties to whom Mr. Jones wished the greater 
part of his property to go. 
· There are two alleged wills mentioned in the Record, the 
first, dated January 25, 1923, which, for convenience, is called 
the ''Gravely Will'' because it was written by Mr. George L. 
Gravely, which is the will sought to be set up in this suit. 
2nd. The HWhittle Will", dated March 16, 1931, which 
was declared invalid by the Circuit Court of Henry County, 
from which decision there was no appeal. 
Upon the bill, answer and depositions, the Judge of the 
Circuit Court held that the evidence was not sufficient to 
establish the contents of the will, and entered a decree ·dis-
missing the bill at the costs of complainants. 
From the record, here attached, it is submitted that the 
following facts must be taken as uncontradicted or not ques-
tioned: 
(1) W. J. Jones died May 18, 1931, at the advanced age 
of ninety-two years. He left a considerable estate of per-
sonal and real property in the City of Martinsville. 
Shortly before his death and while he 'vas in bed, during his 
last illness, he signed a deed of conveyance of some of his 
real estate to J. Ben Davis, and also a will which had been 
prepared by Mr. Stafford G. Whittle, an attorney at law 
in Martinsville. After his death the deed was declared void 
by the Circuit Court of Henry County, and this Honorable 
Court refused an appeal from that decision. s-ubsequently 
when this will was· signed on the 26th of March, 1931, was of-
fered for probate; the probate was refused, an~ from this 
decision there was no appeal, so, that the order of the Court 
to the effect that there was no valid testamentary paper 
executed at that time became and is final. Complainants and 
defendants here 'vere parties to that proceeding. 
(2) W. J. Jones, the testator, had executed a prior valid 
will dated the 25th of January, 1923. This prior will had 
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. been prepar-ed by Mr. George L. Gravely, who was at that 
time the personal attorney of Mr. W. J. Jones. It was duly 
and properly executed and witnessed by Mr. Gravely, and 
by Mr. ~ohn W. Carter, Jr., who was also an attorney at 
law in Martinsville, associated with Mr. Gravely. Both of 
these attorneys are of the highest· professional and perspnal 
~Mill~ . 
Mr. Gravely, who died before the bringing of this suit, 
was a lawyer of long experience and a most careful a~~or­
ney. 
This will, dated the 25th of January, 1923, duly executed 
and attested by two witnesses (Mr. Gravely and Mr. Carter), 
was left by the testator in the custody of. his attorney, Mr. 
Gravely, who placed it in his safe, where it remained until 
after Mr. Grav-ely's retirement; Mr. Cubine, who then occu .. 
pied the office, at the direGtion of Mr. Gravely, delivered this 
will to J. Ben Davis, as agent for W. J. Jones, the testator. 
This delivery of the will was made by Mr. Cubine, February 
' 1931. 
. Mr. Cubine, Attorney at the Henry County Bar, examined 
for the defendants, said: 
"Mr. Ben Davis came to the office and said he wanted to 
get Mr. w. J. Jones' will, the one that Mr. Gravely had 
drawn; ·he said Mr. Jones had sent him for it. It was in Mr. 
Gravely's safe and I adyised him that I would tell Mr. Gravely 
wh-en he came back to the office. I later told Mr. Gravely of 
this request, and Mr. Gravely gave me the will, which I put in 
my files to deliver to Mr. Da.vis when he called for it. Mr. 
'Davis came back a few days later and I delivered the will." 
Mr. Davis, at th-e request of W. J. Jones, the testator, 
delivered this will to Mr. Stafford G. Whittle, Jr., an attor-
ney at law practicing in Martinsville. The purpose of the 
delivery being that Mr. Whittle woUld prepare a new will 
with some changes. 
Mr. Whittle, who has no interest whatsoever in this suit, 
carefully examined the will, made the changes requested by 
Mr. Davis, in a redraft, which he delivered to Mr. Davis to 
be in turn delivered to the testator. The testator never 
validly executed the "Whittle" will, the former valid will, 
generally called the ''Gravely'' will, was in his house for a 
time and thereafter was carried away from his house to the 
house of.J. Ben Davis, and there destroyed by J. Ben Davis, 
he believing that in so destroying it he was acting under the 
authority of the testator, and that the second, or "Whittle", 
will was a valid instrument. · 
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The second, or "Whittle", will, although it is alleged to 
have been signed by the testator, has been finally held to be 
a wholly invalid testamentary paper; the former, or 
"Gravely", will was not destroyed in the presence of the tes-
tator, nor was same revoked in any of the methods pre-
scribed by Statute. 
See Code, Sec. 5233 : 
'' No will or codicil, or any part thereof, shall be revoked, 
unless under the preceding section, or by a subsequent will 
or codicil, or by some writing declaring an intention to re-
voke the same, and executed in the manner in which a will 
is required to be executed, or by the testator, or some per-
son in his presence and by his direction, cutting, tearing, burn-
ing, obliterating, canceling or destroying the same, or the 
signature thereto, with the intent to revoke.'' 
Mr. Davis had in his possession, in March, 1931, three 
papers ; first, the deed prepared by Mr. Whittle ; second, the 
''Whittle'' will, and, third, the prior will prepared by Mr. 
Gravely. 
After the signing of the deed and the "Whittle" will, Davis 
returned to his house and destroyed the ''Gravely'' will, but 
before. doing so he made a copy, in his own handwriting, on 
sheets from an old ledger. Later, at the request of counsel 
for the complainants, he delivered this copy to Mr. S. G. 
Whittle, Jr. This copy in the handwriting of Davis, is filed, 
Exhibit ''A'' (Whittle, pp. 36-51). 
Davis testified positively that it is a copy of the former, 
or "Gravely", will. It bears all the earmarks of being a 
copy. There are, it is true, certain immaterial variations 
or erasures, but only such as could very readily occur when 
a person attempted to copy in long hand a somewhat lengthy 
document. 
Mr. S. G. Whittle, Jr., attorney at law, of Martinsville, 
made a careful examination of this copy, and he testifies that 
beyond question this copy contains substantially the sub-
stance of the "Gravely" will, which it has been proven, with-
out dispute, was legally and properly executed on January 
25, 1923; lodged with Mr. Gravely, delivered by Mr. Cubine, 
and destroyed by Mr. Davis. 
't'HE DISPUTED FACT IS: 
Not that the will was duly executed; 
Not that it was never revoked, not that it. was destroyed 
by Davis, but 
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As to whether the evidence is sufficient to show the sub-
stantial contents of the ''Gravely'' will. 
Upon this point, and upon this point alone, the learned 
Chancellor determined that the bill should be dismissed. 
THE TESTIMONY .AS TO THE CONTENTS OF THE 
WILL. 
It is not considered necessary to recite or refer to the 
testimony of several witneses as to the existence of the so-
called ''Gravely" will. All parties a.gree that such a will 
was in existence. All parties agree that it was an entirely 
valid. instrument. In fact, the witness, Cubine, introduced by 
the defendant, expressly testified to the delivery of the paper 
to Mr. Davis, after the incapacity of Mr. Jones. 
There is some dispute as to whether the paper had on it 
a cover of blue, or whether it was without cover, and the 
witnesses are not completely together as to this immaterial 
question. · 
Most of the preliminary testimony referred only to the 
existence of the ''Gravely'' will, which is not now disputed. 
We come now to the testimony of the witnesses who prove 
the contents of this will, validly executed and admittedly 
in existence up to the time that the testator became wholly 
incapacitated by his illness. 
J. Ben Davis testified very positively and· very expressly 
that he did have the will; that he did go to his house, out of 
t4e presence of the testator, and there destroyed it; that 
· · before doing so he made a copy of the will; that that copy 
he delivered to Mr. Whittle, and that it was a ~opy of the 
"Gravely'' will. 
Mr. Stafford G. W11ittle, Jr., then testified clearly and ex-
plicitly that the whole circumstances were particularly fresh 
in his memory, by reason of the fact that his father, S. G. 
Whittle, Sr., had formerly been counsel for Mr. Jones; that 
after the retirement of Mr. Gravely, Mr. Jones approached 
him and stated to him tl1at his father had been his first law-
yer, and he wished him to be his lawyer from then on; that 
he was particularly impressed with this, and gave, therefore, 
the affairs of Mr. Jones very particular attention. That in 
redrafting the will he carefully examined the Gravely will, 
was entirely familiar with the signatures thereon; was sure 
that it was properly and legally executed; that the copy 
brought to him by J. Ben Davis, which he exhibited and 
filed, contained without question, substantially the provisions 
of the "Gravely" will 
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We quote from l\tir. Whittle's testimony on this vital point 
as follows (pages 35 and 36 Manuscript Record) : 
"Q. There was, I believe, shortly thereafter, considerable 
litigation in which various wills and papers of Mr. Jones 
'vere mentioned backwards and forwards in the course of that 
litigation, was it not t 
' 'A. Yes, sir. 
'' Q. In other words, 1\{r. Whittle, what I am trying to get 
is: Was it an incident that simply passed out of your mind, 
as most any other incident might pass, or since that time 
have you had occasion to frequently recall the incident about 
it? 
''A. It did not pass out of my mind. My firm was counsel 
in litigation growing out of this matter here in the course 
of three or four years, and at very frequent intervals it was 
brought before me, or some phase of the situation was pre-
sented.'' · 
,·,Q. Now, Mr. Whittle, have you subsequently reooiv:ed 
from Mr. J. Ben Davis, at my request, what purported to 
be a copy of that will, witness·ed by- Mr. Gravely and Mr~ 
Carter, and did you make an examination of that copy, at 
my request, to determine as best you could whether or not 
it was a true a.nd accurate copy of that paper which you 
examined? 
"Counsel for respondents object to the foregoing question 
and any answer thereto, as the same is clearly leading in ask-
ing the witness if a certain paper appears to be a copy of a.n 
instrument which they are trying to prove. 
"A: Mr. Harris, you either wrote me or requested me to 
get what purported to be a copy of the W. J. Jones will, 
which was witnessed by George L. Gravely and John W. 
Carter. Mr. J. Ben Davis furnished me what purported to 
be a copy of the will written in pencil and appeared to be 
written on pages taken from a ledger. I carefully read that 
will, compared it with the will I drew, and I am satisfied 
that the paper that Mr. J. Ben Davis handed me, which I 
forwarded to you, is a copy of the will he brought into my 
office in February, 1931. I don't think there is a.ny question 
a bout that containing the contents that that will contained. 
'' Q. I hand you here, 1\Ir. Whittle, what we have just been 
discussing as· that copy which was delivered to you by Mr. 
Davis and forwarded to me. Will you please look at it and 
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see if that is the paper I refer to 7 And if so, will you kindly 
file it? 
"A. This is the same paper, Mr. Harris, that I sent you and 
I file the same as Exhibit 'A' with my testimony." 
There was no denial of Mr. Whittle's testimony, no effort 
to impeach him, ani[ we do not believe that any counse~ in 
Virginia would have the temerity to endeavor to impeach him, 
and there was no denial·or rebutting witness as to the testi-
mony of Davis. 
Mr. Whittle has no interest whatsoever in this litigation. 
J. Ben Davis stands unimpeached, and without any interest. 
in the case, unless it be that his niece, Miss Goode·, will re-
ceive some part of the property; that interest, is to say the 
least, remote. · 
The only witnesses· offered by the defendants, the heirs at 
law, of W. J. Jones, who are scattered all over the. country, 
was that of the .photographer who took the pictures of the copy 
of the will made by Davi·s, that of the principal defendant, 
named as executor of the will, T. H. Self~ 
The purport of Mr. Self's testimony was to corroborate 
the fact that a will was written by Mr. Gravely about the 
date of the ''Gravely'' will sought to be set up in this suit. 
He testified tha.t 1\tir. W. J. Jones, at the time of the alleged 
execution of the second, or ''Whittle'', will was incapable 
of any testamentary act, whether same was the execution 
of a new will or the revocation of one already in existence. 
He further testified, which is most significant, that the notes 
and preliminaries prepared by him prior to the time that the 
so-called ''Gravely'' ·will was executed showed a testamentary 
intention substantially in accordance with the copy of the 
''Gravely" will, particularly in tha.t Mrs. Shultz and Miss 
Goode, the complainants here, were the residuary bene-
ficiaries, and the parties to whom Mr. W. J. Jones desired 
his property to go. 
OPINION OF THE JUDGE. 
The Chancellor (p. 116) first states that there is no ques-
tion of jurisdiction : 
"The bill filed in this case has for its object the setting 
up and establishing a destroyed will, and as counsel for the 
defendant does not question the jurisdiction of the court, it is 
unnecessary to consider this phase of the case.'' 
The remainder of the opinion is, first, as to whether or 
' ~ . -: ~ 
~- -_ .. 
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when Mr. Davis copied the ''Gravely'' will, and, second, 
whether or not Stafford Whittle's memory might have failed 
him. Davis' testimony is clear, positive and uncontradicted 
that he did make a copy. 
Whether he did or did not, Mr. Stafford Whittle, showing 
why his memory of the contents of the ''Gravely'' will was 
fresh and clear, swears that beyond question, the paper which 
he introduced, (be it copy or not), contained substantially 
the contents of the admittedly valid, unrevoked, but destroyed, 
''Gravely'' will. 
Counsel here recognizes that a busy practitioner of law 
cannot be expected to remember with accuracy the contents 
of papers that pass over his desk in, the so to speak, "run 
of the mine'' of his daily routine. 
That is not the case. here. 
Mr. Whittle paid particular attention to thi.s "Gravely'·' 
will. He says (p. 39) : · 
"I met Mr. W. J. Jones, I ·would say, somewhere in the 
latter part of November, between that and Christmas, right 
in front of the Fair Hardware Store, and he stated to me 
that he had; well, first he asked me how my father was getting 
on, and then told me that my father was-he gave my father 
the first piece of legal business that he attended to when 
he moved to Henry County, and he said that after my father 
went on the bench he retained Mr. George D. Gravely, and 
later retained George D. Gravely and Son to look after his 
business until George L. Gravely retired, and now he says, 
'I am talking to you', says, 'I am going back now to the 
son of my first lawyer', and he mentioned in the statement 
that he had some papers that he wa.ntea drafted, and I told 
him I would be very glad to attend to the business for him, 
and told him any time he wanted me just to send me word, 
that I would come down to his house, that I felt the stairs 
. leading from my offioo were rather steep for him to climb, and· 
he says, 'No, you need not bother about that, when I am 
ready to attend to the papers Ben Davis will bring you the 
information for the papers that I want him to attend to for 
me', and later on Mr. Davis did come in with the request 
that this deed be prepared and this will changed.'' 
And (p. 40): 
''A. Well, this made a very deep impression on me, 1\!Ir. 
Smith, in a matter that I appreciated most highly when the 
old gentleman told me that he was going back to the son of his 
:first lawyer to look after his business for him for the remain-
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der of his days; that made a very strong impression on me, 
and one that made me probably more careful in trying to 
give the old gentleman the best service I could.'' 
Mr. Whittle, showing that this was not a mere recollection 
of events of some years past, said (p. 35) : 
'' Q. There was, I believe, shortly thereafter, considerable 
litigation in which various wills and papers of Mr. Jones 
were mentioned backwards and forwards in the course of that 
litigation, was it nott 
''A. Yes, sir. 
"Q. In other words, Mr. Whittle, what I am·trying to get 
is : Was it an incident that simply passed out of your· mind, 
as most any other incident might pass, or since that time have 
you had occasion to frequently recall the incident about it~ 
''A. It did n·ot pass out of my mind. ~{y firm was counsel 
in litigation growing out of this matter here in the course 
of three or four years, and at very frequent intervals it 
was brought before m·e, or some phase of the situation was 
presented.'' 
THE LAW. 
It would seem that there is no dispute as ·to the valid execu-
tion of the Gravely Will. Its destruction is fully accounted 
for, so that the only question involved is wh-ether or not the 
proof is sufficient to prove the contents of that will. 
It is admitted, see Judge's Opinion, that this is the proper 
procedure to set up and establish a lost or destroyed Will. 
There seems to be no doubt that there was such a will and 
that it was destroyed. 
The only question, therefore, is how far must the proof go 
to prove the exact contents of the will, to the extent of each 
item. 
Counsel for the Respondents in the lower Court seem to 
take the view that it is necessary to prove the exact. contents 
of the Will, even to the point of dotting each ''I'' and cross-
ing each "T". That, we submit, is not the law. 
28 R. C. L., Sec. 386, at page 382, ~.ays as follows: 
. :~ ~ . . . 
''Proof that a lost or destroyed will was executed must be 
accompanied by proof to a. reasonable certainty of its con-
tents. When· a legal will is accidentally lost or destroyed 
the establishment of its contents is not the making of a new 
will, but a restoration merely of that which the testator him-
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s·elf made and left behind him to govern his estate. There-
fore on proof that a will has been lost, it is generally held 
that its contents may be shown by parol in the same way as 
the contents of any other lost instrument, and it now seems 
to be settled that although a statute may require wills to be 
attested by two or more witnesses, the .contents of a. lost or 
destroyed will may be proved by a. single unimpeachable 
witness. The best evidence of its contents is a. copy or draft 
of the will if it can be obtained, and this is sufficient when 
satisfactorily proved. Secondary evidence of the contents 
of a lost will is usually permitted by the courts even where 
the will has been lost after probate or where the records 
with the will have been burned. But such evidence should 
he clear and convincing. The cases are not harmonious upon 
the questions whether part of a lost 'vill can be admitted to 
probate, or whether there must be complete proof of all its 
contents. In some states there are statutes permitting and 
regulating the proof of lost wills which require the whole will 
to be established before it can be admitted to probate; of 
course, in those states, proof of a portion only would be in-
sufficient. The majority of the cases, however, are to the effect 
that that portion of a lost will which can be established may 
be admitted to probate though there are other portions that 
cannot be established.'' 
To the same effect is 68 C. J., page 918, paragraph 653 : 
''Where a will has been partially lost or destroyed, the 
Court may admit to probate those provisions which are suffi-
ciently proved when they are separable from the 1·emainder 
and independently enforceable.'' 
Gardner on Wills, at page 345, says that it is enough to 
prove lhe substance of the will, 'vithout proving the precise 
language or terms employed, and cites in support of that 
statement Jones v. Casler, 38 N. E. 812, 47 Am. St. Rep. 274. 
The general proposition is discussed in Baber v. Baber, 121 
Va. 740, although that case does not go directly to the point 
as to whether or not the entire precise contents of the lost 
instrument must be proved. 
In McLin v. Richmond, 114 Va. 244, 76 S. E. 301 (1912), 
a case not directly in point, but in which the proof necessary 
to set up a lost or destroyed deed was considered, the court 
at least recognized the general rule : 
"In Nemo v. Farrington, 7 Col. App. 448, 94 Pac. 877, it 
was held that 'parol evidence to establish the contents ~f a 
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lost deed should be clear and certain, and shmtld show sub-
stantially, but not literally, the contents of the deed.' " 
(Italics ours.) 
See Smith v. Lurty, 108 Va. 799, 803, 62 S. E. 789 (1908). 
The Indiana case above referred to, which has been cited 
1nany times, and universally approved, states: · 
47 Am. St. Rep., at p. 289, as follows: 
"We have said, upon the demurrer to the complaint, that 
the substance is sufficient where the exact words cannot be 
-established, and more certainty in findings cannot be required 
than is required in pleading or in evidence. 
''As· Thornton says, in his treatise on the Law of Lost 
Wills, page 147: 'Swinourn lays it down that the two wit-
nesses need only testify ''to the tenor of the will'': 2 Swin-
burn on Lost Wills, p. 14, pl. 4. By the ''Tenor'' of a will is 
meant ''Its purport and effect, as opposed to the exact words 
of it": Rapalje & Lawren(je's Law Dictionary, "Tenor". 
So, in the present day, it is enough to prove the substance 
of the will, without proving the precise statement of the lan-
guage tern1s used in it: ·Allison v. Allison, 7 Dana, 91 ; Davis 
v. Davis, 2 Add. Ecc. 223; McNally v. Brown, 5 Redf. 372; 
... Morris v. Sttvaney, 7 Heisk. 591; Wyckoff v. Wyckoff, 16 N.J. 
Eq. 401. But the substance, when proved, must show sub-
stantially the testamentary intentions of the testator': Wood-
ard v. Goulstone, 11 .A.pp. Cas. 469." 
Harrison, Wills and .Administration, at page 258, Sec. 148, 
has the following to say: 
''The question in regard to whether the contents of the will 
must be completely proved has been much discussed. It some-
times occurs that only portions of the lost will can be estab-
lished by the evidence. The question then arises whether the 
court will receive and admit to partial probate such frag-
mentary portions of the will. The general doctrine seems 
to be that this will be done, especially, if the portions of the 
will incapable of exact proof are shown to be of minor im-
portance. In the leading English case of Sugden v. St. Leon-
ards, 1st P. D. 154, on this subject, the partial probate of the 
will was permitted. The doctrine also receives some recog-
nition in the case of Dower v. Seeds, 28 W.Va. 113, 57 A. R. 
646. In Massachusetts the ·Court has held that where the 
portions incapable of proof are minor in importance it will 
not interfere with the probate of that portion of the will con-
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taining materially the entire will. But it may be said that 
the-general doctrine is that partial probate will not be allowed 
if it is made to appear that such portion of the will is so 
connected with the unproved portions as that such partial 
probate woulq in effect defeat the intentions of the testator.'' 
From these authorities counsel submits that there can be 
no question but the evidence conclusively shows the execu-
tion of a. valid will ; the destruction of same by some other 
person not in the presence of, and not with the valid direc-
tion of the testator; that the contents of said will are ·proven 
beyond question by the testimony of J. Ben Davis, and Mr. 
Stafford Whittle; that the only possible criticism of their 
testimony is as to minor diserepancies, not as to the sub-
stantial contents of the will, but as. to immaterial variation~. 
It may be that Mr. Whittle's testimony is not- letter per-
. feet as to each immaterial item of the will, but it clearly 
sets out that the exhibit filed with the Bill contains sub-
stantially the contents vf the valid Gravely Will sought to 
be set up. 
We submit that the above a.nth~rities show that proof 
of the main or substantial contents of the will is quite sulli-
cient. 
Petitioners here are claiming as residuary legatees under 
the so-called Gravely Will. The chief respondent, Mr. T. H. 
Self, and the only one who testified, agree that that was the 
substantial provision of the Gravely Will in accordance wi.th 
the notes~ which he took prior to its execution. 
Petitioners aver that a copy of tins petition was delivered 
to Mr. John W. Carter, Jr., Messrs. Taylor & Broaddus and 
Mr. John R. Smith, Counsel for the Respondents, on ·the 
17th day of December, 1935 .. 
Counsel for petitioners does desire a.n opportunity to be 
heard orally upon this petition. 
Respectfully submitted, 
BESSIE G. JONES SHULTZ, 
ANN DULCE GOODE, WHO SUES BY 
HER MOTHER AND NEXT FRIEND, 
· LUCY DAVIS GOODE, 
By HARRIS, HARVEY ~ BROWN, 
Their CounseL 
MALCOLM K. HARRIS. 
I, Malcolm K. Harris, an attorney at law, practicing in 
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the Supreme Court of Appeals of Virginia, do hereby certify 
in my opinion an appeal should be granted from the decree 
of the Circuit Court of Henry County, Virginia, as set out 
in the record referred to in this petition. 
Dated at Danville, Virginia, this 17th day of December, 
1935. 
MALCOLM K. HARRIS. 
Received December 18, 1935. 
M. B. WATTS, Clerk. 
January 14, 1936. Appeal awarded by the court. Bond, 
$300. 
M. B. W. 
RECORD 
VIRGINIA: 
Pleas before the Judge of the Circuit Court of Henry 
County, Virginia, at the Court-house thereof, on the 12th 
day of August, 1935. 
Be it remembered that on the 5th day of April, 1935, came 
Bessie G. Jones Shultz and .Ann Dulce Goode, an infant who 
sues by her mother and next friend, Lucy Davis Goode, and 
filed their Bill of Complaint against J. Ben Jones, Dora J. 
Stultz, Bettie Moore, S. W. Jones, Neva K. Martin, Ottie 
Byrd, Music Amos, Jenne Jones and Charlie Jones, children 
of J. G. Jones, deceased, 1v[aggie Merriman, Leonard Jones, 
Viola Ferguson, J. Quince Jones, children of Leonard W. 
Jones, deceased, 'vho was a son of .J. G. Jones, T. H. Self, 
Roxie A. Clark, Nannie E. Cheshire, Sallie J. Lovell, J. :1\L 
Self, J. A. Self, Mary F. Chappell, Hindel Self, Gertrude Sif-
ford, Thomas Self, Jessie Self, Howell Self, Cassandra Self 
Motley, Charlotte Self Talbert, J. M. Self, Virginia Self, Wil-
liam Hayden, J. H. Hayden, Lucy Hayden, Berta Self, Walter 
P. Self, an infant, which Bill of Complaint is in the following 
words and :figures, to-wit: 
page 2 ~ Your Complainant, Bessie G. Jones Shultz, and 
Ann Dulce Goode, who sues by her mother and next 
friend, Lucy Davis Goode, respectfully show unto your Honor: 
14 Supreme Court of Appeals of Virginia. 
I. That on the 18th day of May, 1931, W. J. Jones, a resi-
dent of the City of Martinsville, Virginia, departed this life 
leaving the above named defendants, his only heirs at law; 
Your complainants do not repeat the names as they fully 
appear in the foregoing caption. 
II. That T. H. Self has now been appointed as Administra-
tor of the estate of W. J. Jones, upon the theory that the 
said W. J. Jones died intestate, and he is therefore named 
in his own right, and as Administrator of the said W. J. Jones. 
III. That your complainants are informed and believe that 
the said W. J. Jones left a valuable estate, consisting in the 
main of real estate in the City of Martinsville, commonly 
known as ''The Jones Block'', and that there has been in-
stituted in your Honor's Court a Chancery suit to sell for 
partition, the·lands of the said W. J. Jones, and to settle his 
estate, which said suit is instituted upon the theory that the 
said W. J. Jones died intestate. 
IV. Your Complainants sho'v that the said W. J. Jones 
did not die intestate, but left a will, valid in all respects, 
dated on or about January 25, 1923, duly attested and wit-
nessed by Geo. L. Gravely and John W. Carter, Jr., which 
said Will was in every respect properly executed, published 
and declared, and which said Will disposed of the entire estate 
of the said W. J. Jones; a copy of said Will is hereto at-
tached, as ''Exhibit Will" and asked to be read 
page 3 ~ as a part of the Bill. 
V. Your complainants further show that subse-
quently on or about the day of , 1931, said 
will came into the possession of J. Ben Davis, but that same 
has never been offered for probate, although it has not been 
in any wise revoked or altered. Your complainants charge 
that the attached copy, ''Exhibit Will'', is a true and correct 
copy of said original Will, and that said original will cannot 
be produced by reason of the fact that said original has been 
lost or destroyed. 
Your complainants sho·w that said original will was duly 
and legally executed by the testator, and that same was duly 
attested by two witnesses, in accordance with the Statute law 
of the State of Virginia; that the contents of said will are 
as shown in said "Exhibit Will", hereto attached; that the 
testator was of sound and disposing mind at the time that the 
will was made. 
VI. Your complainants show that as will appear from the 
inspection of said valid will tha.t they are entitled to receive 
the bulk of said estate, and that the alleged heirs at law of 
the said W. J. Jones have no authority to dispose of said 
property, in the aforementioned partition suit; 
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· Your complainants, therefore, pray that H. N. Joyce, a 
discreet and competent attorney at law, be appointed guardian 
ad litem for the infant defendant, Walter P. Self, and re-
quired to answer for him, that an order of publication may 
be issued against the non-resident defendants, S. W. Jones, 
Neva K. Martin, Musie Amos, Jenne Jones, Charlie Jones, 
J. A. Self, Mary F. Chappel, Hindel Self, Gertrude Sifford, 
who are non-residents of the State of Virginia, a.nd 
page 4 ~ that the remaining defendants, J. Ben Jones, Dora 
J. Stultz, B.ettie ~foore, Ottie Byrd, l\Iaggie Merri-
man, Leonard Jones, Viola Ferguson, J. Quince Jones ( chil-
dren of Leonard W. Jones, a son of J. W. Jones, T. H. S'elf, 
Roxie A. Clark, Nannie E. Cheshire, Sallie J. Lovell, J. M. 
Self, Thomas Self, Jessie Self, Howell Self, Cassandra Self 
Motley, Charlotte Self Talbert, J. M. S'elf, Virginia Self, Wil-
liam Hayden, J. H. Hayden, Lucy Hayden, Berta Self, may be 
made parties defendant to this Bill and required to answer· 
same, but answer on oath is hereby expressly waived; that 
the Court will enter a decree setting up, probating and estab-
lishing ·the said paper writing attached hereto as ''Exhibit 
Will", as the true last will and testament of the said W. J. 
Jones, and order a distribution of his estate in accordance 
therewith; that the executor therein mentioned shall be al-
lowed to duly qualify; that the qualification of T. H. Self as 
.Administrator be revoked and annulled, tha.t he be required 
to settle his account in this suit; that the intended sale of 
said real estate in the above mentioned partition suit be 
restrained and prevented, that your complainants may have 
such other, further and general relief as the case may re-
quire and to equity shall seem meet. 
BESSIE G. JONES' SHULTZ and 
ANN DULCE GOODE, AN INFANT WHO 
SUES BY HER MOTHER AND NEXT 
FRIEND, LUCY DAVIS GOODE, 
By HARRIS', HARVEY & BROWN, 
Counsel. 
HARRIS, HARVEY & BROWN, f. c. 
page 5 ~ EXHffiiT "WILL". 
I, W. J. Jones, of the town of Martinsville, County of 
Henry, and ·State of Virginia, being of sound mind and 
memory and understanding do make my last Will and testa-
ment in manner and form following: 
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(1) I request that my remains be intered in Oakwood 
Cemetery beside that of my deceased wife, and that a metallic 
casket be provided and same be encased with brick and 
cement, and covered with a marble slab to match the one 
over the grave of my deceased wife. Funeral and other ex-
penses incident to my de1nise to be paid by my executor here-
inafter named, out of any funds I may possess at the time 
of my decease. 
(2) I direct my executor hereinafter named to sell all my 
household goods and personal effects and deposit the pro-
ceeds in the First National Bank of Martinsville, Va. on 
interest to remain forever in custody of said bank, or its 
successors as a trust fund. The said bank or its successors, 
are directed to pay annually out of the earned interest on 
sai<l trust fund the sum of Fifteen Dollars ($15.00) to the 
trustees ·of the Primitive Baptist Church, located on Church 
Street, Martinsville, Va., The Trustees of said church to care 
for the graves of my two children in said church yard and 
remainder of the fifteen dollars used for upkeep of the 
church building. Should the church sell or abandon the 
use of this property as a church, then the annual payment 
above mentioned to cease and same to be used as herein-
after mentioned. The First National Bank, or its succes-
sors, is directed to pay to the proper person, or association 
out of the earned interest of said trust fund an amount suffi-· 
cient for the upkeep of my plot in Oakwood Cemetery, and 
unused interest to be credited annually to said 
page 6 ~ trust fund and used 'vhenever necessary to re-
store the graves and monuments in my plot in 
keeping with the times and tone of the cemetery, said trust 
fund to be not less than one thousand ($1,000.00) dollars, and 
in case this amount is not realized from my personal effects, 
my executor is directed to make up the deficiency out of my 
estate, before the :final distribution. 
(3) I hereby direct and empower my executor, hereinafter 
named to sell to the best advantag·e all of my real estate and 
interest in real estate with all buildings and improvements 
thereon either for cash or upon terms, as he may deem best, 
and to make conveyances to the purchaser or purchasers. 
From the proceeds derived from said r·eal' estate, I direct 
my executors to pay to the following persons the following 
sums; namely Dora J. Stutz $500.00, Bettie lVIoore $500.00, 
Neva K. Martin $500.00, Ottie Byrd $500.00, Musie Amos 
$500.00, Roxie Clark $500.00, Sallie Lovell $500.00, Mary F. 
Chappell $500.00, Bettie Cheshire $500.00, and my two great 
nieces, Virginia Self $500.00, Julia Self $500.00. These are· 
daughters of T. H. Self ; should any of the above named per-
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sons not be living at the time of my decease, the sum given 
to such deceased persons shall go to her heirs. 
( 4) The residue of the proceeds from said real estate and 
the rest and residue of my estate, real, personal and mixed 
not herein above disposed of I give, devise and bequeath to 
Bessie G. Shultz and Ann Dulce Goode, daughter of Lucy A. 
Goode, each to have one half should any of the 
page 7} above named persons not be living at the time of 
my decease, the sum given to such deceased per-
sons shall go to her heirs. 
( 5) I nominate and appoint my nephew, Thos. H. Self, 
executor of this my last will and testament, he to furnish such 
bond as the court may require. 
(6) I hereby revoke any and all wills by me at any time 
heretofore made. 
In testimony whereof, I have to this my last will and testa-
ment subscribed my name and affixed my seal at Martins-
ville, Henry County, Virginia, this 25th day of January, 1923. 
W. J. JONES, Seal. 
Signed, published and declared by W. J. Jones, as and for 
his last will and testam'ent in the presence of us who in his 
presence at his request and in the presence of each other have 
hereto subscribed our names as witnesses. 
Witness: GEO. L. GRAVELY 
Witness: JOHN W. CARTER. 
page 8 } .Application is hereby mad~ for an order of pub-
lication against the following non-resident re-
spondents in the above styled matter. 
S. W. Jones, 218 Hyde Park, Tampa, Fla., 
Neva K. Martin, Spray, N. C., · 
Musie Amos, Iaeger, W. Va., 
Jenne Jones, Princeton, W. Va., 
J . .A. Self, Winston-Salem, N. C., 
Mary F. Chappell, Crown Ilill, W. Va., 
Hindel Self, Winston-Salem, N. C. 
Gertrude Sifford, Winston-Salem, N. C., 
Charlie Jones, Nanawha Falls, W. C. 
The purpose of this suit is to set up and declare valid and 
effective a certain will executed by W. J. Jones under date 
of January 25th, 1923, to appoint the executor named in said 
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will to· administer the estate of W. J. Jones in accordance 
therewith. 
Affiant states that to the best of his knowledge, information 
and belief, the above named parties are non-residents of the 
State of Virginia and the addresses set opposite their re-
spective names are the last known addresses of said re-
spondents. 
MALCOL1v[ J{. HARRIS. 
Subscribed and sworn to before me, this 6th day of April, 
1935. 
T. C. ~IATTHEWS, Clerk. 
page 9 ~ And now in the Circuit Court of Henry County, 
:Virginia, the following Decree was entered: 
On motion duly made, H. N. Joyce, a discreet and com-
petent attorney at law, who has heretofore been assigned at 
rules to defend the interests of the infant defendant, Walter 
P. Self, in this proceeding, has leave to file the answer of said 
infant defendant to the. bill of complaint exhibited against 
said infant a.nd others by Bessie G. Jones Shultz and others, 
which is accordingly done. 
And the following answer was filed on behalf of Walter P. 
Self, by H. N. Joyce, his guardian ad litem. 
The answer of Walter P. Self, by H. N. Joyce, his Guardian 
ad litem, to a bill in equity instituted against him and others 
in the Circuit Court of Henry County, Virginia, by Bessie G. 
Jones Shultz and others, under the above style. 
This defendant, by his said guardian ad litem, answers and 
says that he is an infant of tender years, a.nd not able to un-
derstand and protect his rights as to the matters alleged in 
the bill :filed by complainants. This defendant denies the 
allegations of the bill of complaint and submits his rights 
and interests to the full protection of the court. 
WALTER P. SELF, 
By H. N. JOY.CE, 
His Guardian Ad Litem. 
page 10 ~ And the following answer was filed on behalf of 
J. Ben Jones, 
Dora J. Stultz, 
Bettie Moore, 
S. W. Jones, 
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Neva K. Martin, 
Ottie Byrd, 
Musie Amos, 
Jenne Jones, and · · 





J. Quince Jones, children of Leonard W. Jones, deceased, 
who was a son of J. G. Jones, 
T. H. Self, 
Roxie A. Clark, 
N annie E. Cheshire, 
Sallie. J. Lovell, 
J. M. Self, 
J. A. Self, 






Cassandra Self Motley, 
Charlotte Self Talbert, 
J. M. Self, 
Virginia Self, 
William Hayden, 
J. H. Hayden, 
Lucy H~yden, 
Berta Self, 
Walter P. Self, an infant. 
page 11 }- ANSWER. 
The answer of J. Ben Jones, Dora J. Stultz, Bettie Moore, 
S. W. Jones, Neva K~ Martin, Ottie Byrd, Musie Amos, Jenne 
Jones and ·Charlie Jones, children of J. G. Jones, deceased, 
Maggie Merriman, Leonard Jones, Viola Ferguson, J. Quince 
Jones, children of Leonard W. Jones, deceased, who was a 
son of J. G. Jones, T. H. Self, Roxie A. Clerk, Nannie E. 
Cheshire, Sallie J. Lovell, J. M. Self, J. A. Self, Mary F. 
Chappell, Hindel Self, Gertrude Sifford, Thomas Self, Jessie. 
Self, Howell Self, Cassandra Self Motley, Charlotte Self Tal-
bert, J. M. S'elf, Virginia Self, William Hayden, J. H. Hayden, 
Lucy Hayden, Berta Self, and Walter P. Self, an infant, to a 
bill of complaint filed against them in the Circuit Court of 
Henry County, by Bessie G. Jones Shultz and Ann Dulce 
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Goode, who sues by her mother and next friend, Lucy Davis 
Goode, complainants. 
These respondents reserving to themselves. the benefit of 
all just exceptions to the said bill of complaint, for answer 
thereto, or to so much.thereof as they ar~ advised that it is 
material that they should answer, answer and say: 
· (l') That they deny that the said W. J. Jones died testate 
but on the other hand do aver that said W. J. Jones died in 
the year 1931 intestate. 
(2) That they deny that the paper filed as an exhibit with 
the bill of the complainants is a true copy of the last will 
and testament of said W. J. Jones, deceased, but aver that if 
said W. J. Jones ever executed a valid will during the year 
1923, that the same was validly and legally revoked and de-
stroyed by said testator, and they further deny that the copy 
filed with said bill is a true and correct copy of any will ever 
executed by said W. J-. Jones during his lifetime. 
·page 12 ~ And now, having fully ans,vered the complain-
ants : these respondents pray to be hence dismissed 
with their reasonable costs by them in this behalf expended. 
J. BEN JONES, DORA J. STULTZ, 
BETTIE MOORE, S. W. JONES, 
NEVA K. MARTIN, OTTIE BYRD, 
MUSIE AMOS, JENNE JONES, 
CHARLIE JONES, 
MAGGIE MERRIMAN, 
. LEONARD JONES, VIOLA FERGUSON, 
J. QUINCE JONES, T. H. SELF, 
ROXIE A. CLARK, 
NANNIE E. CHESHIRE, 
SALLIE J. LOVELL, J. M. SELF, 
J. A. SELF, MARY F. CHAPPELL, 
HINDEL SELF, GERTRUDE SIFFORD, 
THOMAS SELF, JESSIE SELF, 
HOWELL SELF, 
CASSANDRA SELF MOTLEY, 
CHARLOTTE SELF TALBERT, 
J. M. SELF, VIRGINIA SELF, 
WILLIAM HAYDEN, J. H. HAYDEN, 
LUCY HAY.DEN, BERTA SELF, 
WALTER P. SELF, 
By JOHN W. CARTER, JR., 
J. R. SMITH, 
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page 13 ~ Arid on the 20th day of May, 1935, the following 
depositions were filed in the Clerk's Office of said 
Court, by M. H. McBryde, Commissioner in Chancery. 
DEPOSITIONS. 
Depositions taken before M. H. MeBryde, C~mmissioner in 
Chancery of the Circuit Court of Henry County, Virginia, 
pursuant to notice to all of the parties, on May 15, 1935, at 
Martinsville, V a. 
Appearances : Malcolm K. Harris, of Harris, Harvey & 
BroWI1;, Counsel for Complainants; W. R. Broaddus, Jr., of 
Taylor~ Broaddus, and J. R. Smith, Counsel for the heirs at 
law of W. J. Jones; H. N. Joyce, Guardian ad litem for the 
infant defendants named in the bill. 
The first witness, 
IRVINE CUBINE, 
being duly sworn, deposes and says as follows: 
DIRECT EXAMINATION. 
Mr. Harris: 
Q. Will you please state your name, residence and occupa-
tion? 
A. Irvine Cubine, Martinsville, Virginia, attorney. 
Q. Mr. Cubine, do you now occupy the office which was for~ 
merly occupied by Mr. George L. Gravely, an attorney who 
practiced in Henry County Y 
A. Yes. 
page 14 ~ Q. How long have you so occupied that office? 
A. Since I came to Martinsville in the fall of 
1928. 
Q. Mr. George L. Gr.avely died about 'when f 
A. A little over two years ago. 
Q. Were you familiar, Mr. Cubine, with the handwriting 
of Mr. George L. Gravely? 
A. Yes, sir, I think I am familiar with it. 
Q. Do you have here with you his original fee book in which 
he made entries with referenee to professional work done 
by him? . 
A. Yes, sir, I have one of sueh books. 
Q. Can. you find an entry in th3.;t book in the handwriting 
of Mr. George L. Gravely, showing that l;le as attorney pre-
pared a will for Mr. W. J. Jones? 
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A. Yes, sir, on the ledger labeled Gravely & Carter, April 
11, 1922, at page 129 of this ledger, under date of January 
25, 1923, there is an entry titled "'Villiam J. Jones-to writ-
ing will--$15.00-J anuary 26--By cash-$15.00''. 
Q. That, Mr. Cubine, is the original entry in the ledger of 
Gravely & Carter, who were attorneys at law practicing in the 
office which you now occupy? 
A. That is in the handwriting of Mr. George L. Gravely 
under date of January 25, 1923. 
Q. Mr. John W. Carter, who was the Carter of that firm, 
is now a. practicing attorney? 
A. Yes, sir. 
Q. Do you know where he is located at the pre8ent timet 
A. I understand he is in Richmond, Virginia. 
page 15 ~ CROSS EXAMINATION. 
W. R. Broaddus: 
Q. Mr. Cubine, who first came to your office to examine Mr. 
Gravely's books to ·see if any date with reference to the work 
of Mr. Gravely for W. J. Jones was entered on said books f 
A. There ha.ve been several inquiries, I am not positive, 
I believe Mr. Stafford Whittle came first. 
Q. Do you remember when he came the first time¥ 
A. It seems that it was some time after ~January term 
of court, 1935. 
Q. How many times has he been since that time? 
A. I don't remember but the one occasion; he examined 
the ledger and some of the papers that are stored in the office, 
belonging to Mr. George Gravely. · . . 
RE-DffiECT EXA:h1INATION. 
Mr. Harris: 
Q. I believe upon request yon showed that entry to counsel 
for the defendants, did you not Y 
A. Yes, sir, showed it to Mr. Broaddus. 
RE-CROSS EXAMINATION. 
Mr. Broaddus: 
.-Q·. Did Mr. Malcolm K. Harris ever come to your office 
to look at this entry, and if so, when f 
A. I don't think Mr. Harris came to my office, but as I 
recollect, Mr. Whittle stated that he had had a telephone call 
or a letter from Mr. Harris requesting that he, Mr. Whittle,. 
make the examination. 
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The witness authorizes the stenographer to sign .his name 
to this deposition and further says not. 
page 16··. ~ The witness, 
J. BEN DAVIS, 
IRVIN CUBINE. 
By Stenographer. 
being first duly sworn, deposes and says as follows·: 
DIRECT EXAMINATION. 
Mr. Harris: 
Q. Will you please state your name, residence and occu-
pation? · 
A. J. B. Davis, live in Martinsville, insurance-life insur-
ance. 
Q. Mr. Davis, on or about the 26th of March, 1931, did 
Mr. W. J. Jones· deliver to you the original of a will executed 
by him and witnessed by Mr. George L. Gravely and Mr. John 
W. Carter, Jr., and if so, what 'did you do with the original 
of that will Y 
A. I destroyed it. 
Q. Where were you when you destroyed it 7 
A. I think I was at home. 
Q. You were not there with Mr. Jones? 
A. No. 
Q. Did you subsequently deliver, at my request, to Mr. Staf-
ford G. Whittle, a true copy of that will 7 
A. I did. . . 
CROSS EXAMINATION. 
Mr. Broaddus: 
Q. Mr. Davis, you have stated that· at the request of Mr. 
Malcolm K. Harris you delivered to Mr. Stafford G. Whittle 
a true copy of a certain paper purporting to be the will of 
W. J. Jones. When did you deliver that paper to Mr. S. G. 
Whittle? 
A. Why, it has· been, it was some time this year, I don't re-
member exactly, two or three months ago. 
Q. Where did you get the copy from Y 
A. I made it from the original. 
page 17 ~ Q. When? 
A. In 1931 before I destroyed it. 
Q. In 19317 
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A. Yes, sir. 
Q. Why did you make a copyY . 
A. Well, I had always been with Mr. Jones and looked after 
his business in a way, and I thought possibly that he might 
want a copy.~()£ it. · 
Q. What did you do with the copy1 
A. I kept it. . _ 
Q. If you thought he wanted a copy of it why did you keep 
itY -- -
A. Well, I kept lots of his papers. 
Q. Where did you keep the copy Y 
A. I kept it in niy lock box in the bank. 
(Mr. Broaddus to Mr. Harris: Do you intend to introduce 
the copy? · · 
Mr. Harris: Yes, sir, I want to introduce it thru Mr. Whit-
tle.) · · .. · 
The copy was handed Mr. Broaddus for use in his·· cross 
examination. · 
Q. Why did yon destroy the original of the will of W. J. 
JonesY · 
A. Because he asked me to. 
Q. Where did you get this original will from Y 
A. I got it from Mr. Cubine in Mr. George Gravely's office. 
Q. Please describe the will. 
A. How do you mean Y 
Q. What did it look like f 
page 18 ~ A. It was written on the average size note paper 
kinda like paper like that there (indicating legal 
cap paper). 
Q. What kind of back· did it have on it Y 
A. It didn't haye any pasteboard back or anything like that. 
Q. You state that this will yon got from Mr. Cubine had 
no back on- it-cover as we speak of if in legal parlance! 
. A. Ye~; sir, I know wha.t you mean. 
· Q. ·I show you the bill :filed in the case in which we are taking 
~epositions now, that has a. blue cover or back on it. 
A. Yes, sir. 
Q. The will that you got from Mr. Cnbine did riot have any 
back or cover Y · 
A. Didn't have any back or cover. -
Q. Yon are just as positive of that statement as ~ny other 
statement that yon have made or will make in this casey 
A. Yes, sir. . .. 
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· Q. Did this stationery have the name of any attorneys on 
it? 
A. No, sir, not a thing in the world. 
Q. Was it legal size paper, or was it shorter than legal 
size! 
A. Something looked a·bout like that (legal size paper in Mr. 
Broaddus' hand). 
Q. Mr. Davis, you were the grantee in a deed that was 
executed by W. J. Jones, which was .set aside? 
A. Yes, sir. · 
Q. At the relation of the heirs at la:w of W. J. Jones, I be-
lieve. . 
A. Yes, sir. 
Q. In the contest over that deed you testified with 
page 19 ~ reference to the Will now in question, I believe. 
A. What do you mean, the old will, or the new 
one! 
Q. Yes, the old one. 
A. Yes, I said he had an old will. 
Q. You testified at that time that you did not know much 
about the· old. will, I believe, did you not? 
A. Yes, sir, I had a copy of it and it wasn't necessary. 
Q. But you did know all about it if you had a copy, did you 
not? 
A. I had not read it so many times, I knew the contents 
of it, yes·, sir. · 
Q. I ask you the question, did you not state, in reply to 
the following question: · 
"Who was given most of the estate in the first will~" and 
that qu~stion referred specifica.Ily to the will of which you 
claim this paper is a copy, and did you not answer at that 
time: 
"I don't know." 
A. I don't remember about that. 
Q. Will you look at page 275 of the reoord, of which I will 
show you a copy, and see if you did not answer that way? 
A. Yes, sir, I guess I answered that way. 
Q. Then, at that time you did not know who got most under 
this Will? 
A. No, if I answered that I did not. 
Q. Then, if you had a copy of the will why didn't you state 
at that time that you had a copy of it and yon could state 
· who got most under the will? 
A. Well, I didn't know, because I didn't know how it would 
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be distributed, how it would pan out in the wind-up, I didn't 
know who would g-et the most. . . 
Q. That question was perfectly clear as to who· would get 
most of the estate. Why didn't you tell us then 
· page 20 ~ who would get most of the estate if you had a copy 
of the will available to you Y 
A. Well, I didn't know who would get it at that time, I 
didn't have the copy 'vith me. 
Q~ Where was the copy then? 
A. It was in the bank in my lock box. 
Q. On "rhat day did you make a copy of this will? 
A. Why, I don't know exactly what day it was, it was along 
around the time he signed his last will 'vhich was set aside. 
Q. Was it before or after he signed the last will Y 
A. I imagine it was afterwards, I am not positive which. 
Q. But to the best of your recollection it was after he signed 
the other will Y 
A. I wouldn't say it was. 
Q. You have just said you imagined it was afterwards. 
A. I was not positive which. 
Q. Then, to the best of your recollection this copy was pre-
pared after he signed the last will. · 
A. No, I wouldn't sa.y that. 
Q. Do you deny the statement you: have just made that you 
imagined it was afterwards Y · 
A. Well, let it go at that I don't remember which. 
Q. Will you state whether it was before or after? 
A. I wouldn't be positive. 
Q. Where were you when you made the copy? 
A. I was at home. 
Q. And you don't know when Y 
A. It was in March I think. 
Q. Of what year? 
A. '31. 
page 21 ~ Q. Had the new will been written at that timef 
A. Yes, sir. · 
Q. Who had the new will? 
A. I did. 
Q. Where? 
A. In my box at the bank. 
Q. Then, it was bound to have been after the new will 
was executecl, because you testified in the original case that 
you put the new will in your safety deposit box after it 
was signed; is that correct? 
l\. Yes, sir, I think it was. 
Q. Then, the new will had been signed on the 26th of March, 
1931! 
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A. Yes, sir. 
Q. And you put it in your safety deposit box at The First 
.National Bank thereafter. · 
A. Yes, sir. 
Q. After that took place you made this copy of the old 
will? 
A. Yes, I might have done it, I am not. positive if I made 
it after he signed it, I imagine I did. 
Q. Are you positive of that? 
A. No, I am not positive. 
Q. Mr. Davis, can't you be positive about anything in your 
testimony? · 
A. I don't know, I wouldn't say-well, I will say I made 
it after he signed it. · 
Q. All right. Now, let's be positive about something more. 
You made this copy after W .. J. Jones signed the last will. 
A. Yes, sir. 
page 22 ~ Q. Did you also make it after you had put the 
new ·will in your safety deposit box in the bank? 
A. I think I made it the same day he signed the new will, 
hiB last will. 
Q. In answer to a previous question I asked you where the 
.new will was when you made this copy. You said it was 
in your safety deposit box at the First National Bank. 
A. Yes, sir. 
Q. Do you wish to change that statement now? 
A. No, sir. 
Q. All right. Then, as I understand it, when you made 
this purported copy of the will of W. J. Jones it was after 
he had signed a new will Y 
A. Yes, sir. 
Q. Dated the 26th of· March, 1931, and after that new will 
had been put in your safety deposit box at the First N a-
tiona! Bank . 
.. ~. Yes, sir. 
Q. You are positive of that now? 
A. Yes, I think so. 
Q. Mr. Davis, in your testimony with reference to· the deed, 
which was made by you on page 275 of the record, you were 
asked: 
''·Who destroyed the first will?'' 
"A. I did over at the house." 
At that time you were referring to the house of W. J. Jones 
~ere·you not? · 
A. I don't know, I think I was referring to my home. 
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Q. You think you were referring to your homeY. 
A. Yes, sir, I was. 
Q. You had been testifying all thru the record about ''his 
house'' and ''over. at the house''. Weren't. you referring to 
his house at that time¥ 
page 23 ~ A. No, I don't think so. 
Q. You . were then asked: 
''When did you destroy it 1'' 
''A. Along about 6 o 'cloek of that day." 
.you ·were . referring to the day he· signed his new will 
weren't you Y 
A. I i~agine I. was, yes, . sir. 
: Q·. Then, you are incorrect in your statement that· you 
made this copy on the following day qr some subsequent day, 
are you not¥ · , 
A. I said the same day he signed the will I made the copy. 
Q. I beg to correct you in that, Mr. Davis. I have very 
plainly aske"d you time after time wh~n you made this. copy 
and yon finally, after evading the. question, stated that you· 
·made the copy of this will after Mr. W. J. Jones had signed 
the new will and after you had put the new will in your safetY 
deposit box. That is correct isn't it? 
A. I put it in the same day he signed it .. 
Q. You are positive of that¥ 
A. Yes, sir. 
Q. What thne did he' sign his will f 
A. It was around 2 :30. 
Q. The bank usually closed at 2 o 'cloclc did it not f 
A. Yes, but yon can get in. . 
:· · Q:. As a matter of fact you couldn't possibly have put that 
~will in your· safety· deposit box until the next dayf 
A. Oh, I could, yes, sir. 
Q. You didn't do it, did you f 
A. I think I did. 
Q. What time did you put that will in the First 
page 24 ~ National Bank¥ • 
A. I don't know, it was after he signed it that 
evening, I don't know exactly. 
Q. What time was the. ne'v will we spoke of signed? 
A. I think it was around 2 or 2 :30, it was right after ~in-
ner. 
Q. Are yon positive of that f 
·A. It was right after dinner .. 
Q. I refer you to page 270 of the record in the former 
case, and ask yon if these were not your answers at that time : 
i , 
I 
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''What time of the day did he read ·them Y '' referring to 
the will and deed. Your answer was : 
"3 :30. ,, 
You were referring to 3 :30 P. ~I. I suppose. 
A. Yes, sir. 
Q. The next question was: 
''And signed them when Y'' 
"A. At around 4 o'clock." 
iII 
You are now mistaken when you state they were signed 
about 2 :30 are you not? 
A. I guess I was, yes, sir. . 
Q. You don't remember these things so clearly now do 
yoof . · 
A. Well, it has been a right good while ago, and I haven't 
looked over the depositions at all, haven't read them. 
Q. Then, you are making mistakes in your testimony now? 
A. I am relying on what I said then. . 
' Q. You are standing now on what you said then? 
A. About the time, yes, sir. 
Q. After he signed the will what did you do? 
A. I carried it to the bank and put it in the bank. 
Q. Immediately 7 
page 25 } A.' Yes, sir. 
Q. Where did you go th.en? 
A. I don't remember now. I went home I imagine. 
Q. Did you put his will and your deed in the bank to-
gether! 
A. Yes, I think I did. 
Q. What was the number of your safety deposit box at that 
time? 
A. 41 I believe. 
Q. Whose name was it in? 
A. Mine. 
Q. When Mr. Jones signed this purported will you were 
present were you not? 
A. Yes, sir. . 
Q. He stated that he was signing his will? 
A. Yes, 'sir. . 
Q. And there were several ·witnesses present? 
A. Yes. 
Q. Mrs. Overton and Mr. L. J. Hodges were there both at 
the same time Y 
A. Yes, sir. 
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Q. They witnessed· his signature to that will did they not? 
.A .• Yes. 
Q. He was perfectly aware of what he 'vas doing and in 
good mental condition at that time was he not Y 
A. Yes, he was. 
Q. You have no doubts whatsoever about that¥ 
A. None at all. 
Q. You thereafter destroyed his will at his request f 
A. Yes, sir. 
Q. When you destroyed that will you were confident that 
the .will he had just executed that day was a valid will in all 
respects? 
page 26 ~ A. Absolutely. 
Q. Will you tell us then why, in the name of 
high Heaven, you proceeded to make a copy of that will which 
he had just revoked by signing the new will, and which he 
told you to destroy? 
.l\. I had been with him and looking after his business, and 
I just made the copy I thought for future reference to see 
how he changed his will. 
Q. You made this copy for future reference T 
A. Yes. 
Q. What do you mean by future reference? 
A. So I could see what he intended to do and then change 
his mind and do something else. 
Q. Why was it, then, when you were examined at length 
and asked numerous questions about the contents of this will 
which had been revoked, as you thought, by Mr. W. J. Jones, 
that you didn't refer to the fact that you had a copy Y 
A. Didn't anybody ask me. 
Q. You were asked the question as to the contents of that 
-will and you said you were not familiar with them, didn't 
you? 
A. Yes, but I had a copy that I could refresh my mind with 
if I needed to. 
Q. Why didn't you say you had a copy? 
A. Nobody asked me. 
Q. No one asked you, but they were trying to get at the 
contents of that will, and you stated to the court that you 
didn't know the contents. 
A. Not very well, I stated. 
Q. But you state now that you had a copy of that will in 
your possession at that time. 
A. Yes. 
page 27 ~ Q. And you didn't give the contents of it. 
A. No. 
Q. What time of day did you make this copy! 
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.A. I made it in the evening I think. 
Q. About what time? 
A. I would say after he signed the other will, I would say 
4 or 4 :30, or something like that, I don't remember exactly. 
Q. 4 :30 in the afternoon? 
A. Sometime that evening. 
Q. What did you do with this copy then Y 
A. I took it. 
Q. Where? 
A. I put it in my deposit box. 
Q. When? 
A. I don't remember when I put it in there? 
Q. Did you put this copy in your deposit box at the same 
time you put the new will in 1 
A. I don't think so. · 
Q. You are not positive of it? 
A. Yes, I will be positive of it. 
Q. And you think you made this about 4:30 in the evening! 
A. I wouldn't be positive. 
Q. Where did you get this paper from 7 
A. I tore it out of an old ledger. 
Q. Have you got that ledger now? 
A. No, I have not. 
Q. Why did you buy the ledger f 
page 28 } A. It was an old. ledger that we used to have in 
the warehouse business. 
Q. And you haven't the ledger now Y 
.l\. No, sir. · 
Q. What has become of it Y 
A. I don't know, the kids destroyed it I reckon. 
Q. When did they destroy it Y 
A. They were always writing in it, using it for scratch 
paper. 
Q. Mr. Davis, as I understand it, you tore these two sheets 
of paper, upon which you state you copied the will, out of a 
ledger. They were two blank sheets of paper I suppose? 
A. Yes, sir. 
Q. You didn't erase out anything before you copied the 
will on itt 
A. Not that I remember, no, sir. 
Q. You didn't make mistakes in copying the will did you? 
A. I don't think so. 
Q. You copied it correctly the first time Y 
A. I might have misspelled a word and rubbed it out. 
Q. There was no reason for you to erase three or four lines, 
then rewrite them? 
A. I don't think I did. 
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Q. Did you do it Y 
A. I don't remember, I might have copied it wrong. 
Q. ·I show you here on the second page. There is a spe-
cific .bequest in here. Please look on there and see if 3 lines 
haven't been erased and rewritten recently. 
A. No, sir, I don't think so. 
Q. You don't see any erasures Y 
page 29 ~ A. I see where it is erased. 
Q·. Yon have just stated there wasn't anything 
rewritten in here. I ask you to look at this and see if .you 
don't see figures and where the word Stutz is there, Dora J. 
Stutz, if it isn't erased and something written over there, 
the first letter in which was "S ", and then a figure shortly 
after that7 · 
A.· Well, I could have in copying it, could have gotten it 
wrong and had to change it. · 
Q. Who is Dora J. Stutz¥ 
. A~ Stultz is what is meant. 
Q. Isn't that Stutz right here~ 
.A.. You can make that, it should have been Stultz. 
Q. I know it should have been, but is it Stultz or Stutz Y 
A. That is what it is· there. 
Q. You don't remember the contents of this will! 
A. Remember that? 
Q. Yes, now. . 
A. I remember part of it, I· couldn't quote it entirely, no, 
sir. 
Q. You couldn't tell us the contents of all of it now! 
A. I could tell you who the beneficiaries were. 
Q. All of them Y · ·· 
,4.. Yes, sir, I understood there were 11 of them. 
, · Q. You couldn't do it- when we were taking depositions 
about 2 years ag·o could you? 
. A. Yes, I reckon I could have done it, I have read the old 
will several- times lately. 
·.. · Q. Yon were just as familiar with the contents 
page 30 ~ of this will of which you said you made a copy, 
. when you deposed in the previous case, as you. are 
now, upon the condition that you don't have the copy before 
you ; is that correct? . 
A. No, I am more familiar with it now because· I have read 
it over. · · 
Q. Were the same parties given specific bequests in the 
new will that were given bequests in the old will! 
A. No, sir. 
Q. There ·were some changes? 
A. Yes, sir. 
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Q. How many were left out 1 
A. In the new will it was 3 or 4, 4 or 5. 
Q. Who7 Who were left out? 
.A. Well, really I don't remember. 
Q. Who is Ann Duley Goode? 
A. My sister's daughter. 
Q. Is she the same person who is made a residuary legatee 
in the will that is being offered now for probate? 
A. As she was in the last one 7 
Q. Yes. 
A. Yes, so, was Mrs. Shultz. 
Q. When you testified previously you knew you had this 
copy which you are now testifying about, did you not 1 
A. Yes, sir. 
Q. You authorize the notary to sign your deposition after 
it is transcribed? 
A. Yes, sir. 
And further this deponent saith not. 
J. BEN DAVIS, 
By Notary. 
page 31 } Mr. Harris : Will you gentlemen stipulate that 
the will referred to in your cross examination was 
a paper dated the 26th of March, 1931, and subsequently that 
paper was offered for probate in the proceeding by the re-
spondents to this suit, and that upon the hearing there was 
a final judgment of the Circuit Court of Henry County, de-
termining that that paper writing was not the true last will 
and testament of W. J. Jones? 
Mr. Broaddus : We will let it appear that the new will that 
I referred to was the one dated March 26, 1931, and was of-
fered in probate by the executor named therein and probate 
of same was refused. 
· Mr. Harris: I want to offer in evidence a certified copy 
of the record in that proce~ding as a part of my testimony. 
The witness, 
MR. STAFFORD G. WHITTLE, 
. being duly sworn, deposes and says as follows: 
DI·RECT EXAMINATION. 
Mr. Harris : . 
Q. Will you please state your name, occupation and resi-
dence? 
· A. S. G. Whittle, Attorney, Martinsville, Virginia. 
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Q. How long have you practiced law in Martinsville?· 
A. I think sine~ about 1913, Mr. Harris. 
page 32 ~ Q. What is the name of your firm? 
A. Whittle & Whittle. 
Q. Were you so practicing law, l\{r. 'Vhittle, on the 13th and 
14th of February, 1931 ~ 
A. Yes, sir. 
Q. Did you know Mr. W. J. Jones, Mr. William J. JonesT 
A. I knew him very well. 
Q. For how long had you known him T 
A. Why, I suppose 40 years, have known him ever since 
I was old enough to know anybody. 
Q. Did you know Mr. George L. Gravely? 
A. Very well, yes, sir. 
Q. Were you familiar with l\{r. Gravely's hand~ritingY 
A. Yes, sir. 
Q. Did you know 1\{r. John W. Carte~, Jr., who was also 
a member of the Martinsville bar 1 
A. Yes, sir, I knew him very well. 
Q. Did you know his handwriting? 
A. Yes, sir. 
Q. Now, Mr. Whittle, on or about the 13th and 14th of Feb-
ruary, 1931, were you employed to prepare a will and a deed 
from Mr. W. J. Jones, which deed I believe is dated the 14th 
of February, and which will has subsequently been referred 
to here as the new will and ·was finally dated the 26th of 
March, 1931 Y 
A. Yes, sir, I was employed to prepare a will and the deed 
about that time. 
page 33 ~ Q. Will you tell us the circumstances surround-
ing your employment and 'vhat you did; that is to 
say, what papers were brought to you and what you did in 
the course of the preparation Y 
A. My recollection is that it was the 13th of February, 
1931., sometime in the afternoon, Mr. J. Ben Davis came to 
the office. He had with him a will that was signed by W. J. 
Jones, attested by George L. Gravely and John W. Carter. 
He also brought in a memorandum on a piece of paper, and 
'stated that he had been requested by Mr. W. J. Jones to 
come to the office and have that will changed in conformity 
with this memorandum, and also to prepare a deed from 
W. J. Jones to J. Ben Davis, involving his interest in the 
property here known as the Jones Block in l\{artinsville. I 
spent most of the afternoon of the 13th here in the clerk's 
office trying to get a proper description of the property to 
g·o in the deed. ff you will look there now you will find that 
that property is made up of various and sundry parcels, and 
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it took me-I suppose I left the clerk's office about 6 o'clock, 
and I remember very distinctly I went to the office that 
night and 'vrote the deed, and wrote the will in conformity 
with the directions I had received. 
Q. Just what did you do with reference to writing the will? 
A. :1\iy recollection is that it may have been paragraph 1, 
2 or 3, but the paragraphs that preceded the bequests in the 
will were copied verbatim from the old will, there was no 
.change made in that; then. I came down to the paragraph 
_dealing with the bequests, and that was changed in conformity 
with this memorandum that Mr. Davis handed me. 
Q. ,Just what was your mechanical procedure in changing 
.it? Did you take the· original will that you had and under-
_take to write out a new one, or did you make the changes on 
the old one? . 
page 34 ~ A. I took the will that Mr. Davis brought in and 
saw that either ·the first, second and third para-
graphs, I don't recall how many there were before you 
reached the bequest, which needed no changing; then when I 
got to the paragraph dealing with the bequests, my recollec-
tion is that a smaller amount was left in the will brought 
in, and I took those people whose names appeared in that 
will, and let their names stand there, and ran a pencil thru 
the amount to conform to the memorandum. 
Q. I assume then the next day your stenographer drew 
the actual· draft of the will. 
'.A. She actually drafted it and dat·ed it the same day o~ 
the deed, and my recollection is that it was the 14th of Feb-
ruary, 1931. 
Q. Now this will that we are undertaking to set up: Accord-
ing to your recollection is what sort of a container, if any, 
was itf 
A. When Mr. Davis brought this into the office it was in 
an envelope written across the top in the hand of George L. 
Gravely: "Will of W. J. Jones." The will ·was typed on 
legal cap paper, and my recollection is it was bound together 
·with little rings clamped thru the top, and did not have any 
covering on it, there was just the plain p·aper on which it 
was typed. 
Q. Were you familiar with Mr. ,Jones' signature also? 
A. I can't say that I was, Mr. Harris. 
Q. But what purported to be his signature appeared on it, 
with the signature of the two attesting witnesses. · 
A. Yes, sir. 
Q. And you are familiar with the signature of the two at-
testing witnesses Y 
A. There is no doubt in my mind that the signature of 
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George L. Gravely and John W. Carter, appearing on that 
paper, were their genuine signatures as attesting 
page 35 ~ witnesses. · 
Q. Now, Mr. Whittle, in going over that paper 
and ·redrafting the second one, did you become familiar with 
the contents of that paperY · 
A. Reasonably so, yes, sir, I think I did. 
Q. There was, I believe, shortly thereafter, considerable 
:litigaj;ion in which various wills and papers of Mr. Jones were 
mentioned backwards and forwards in the course of that liti-
gation, was it not? 
A. Yes, sir. · . 
Q. In other words, Mr. W_hittle, what I am trying to get is: 
Was it an incident that simply passed out of your mind, as 
most any other incident might pass, or since that time have 
you had occasion to frequently recall th~ incident about itT 
A. It did not pass out. of my mind. My firm was counsel 
in litigation growing out of this matter here in the course of 
three or four· years, and at very frequent intervals it was 
-brought before· me, or some phase of the situation was pre-
sented. · 
Q. Now, Mr. Whittle, have you subsequently received from 
Mr. ,J. Ben Davis, at my request, what purported to be a copy 
of that will, witnessed by Mr. Gravely and Mr. Carter, and 
did you make an examination of that copy, at my request, to 
determine as best you could whether or 110t it was a true and 
·accurate copy of that paper which you examined! 
Counsel for respondents object to the foregoing question 
and any answer thereto, as the same is clearly leading in ask-
ing the witness if a certain paper appears to be a copy of 
an instrument which they are trying to prove. 
page 36 ~ A. Mr. Ha.tris, you either wrote me or requested 
me to get what purported to be a copy of theW. J. 
·Jones ·will, which was witnessed by George L. Gravely and 
·John W. Carter. Mr. J. Ben Davis furnished me what pur-
:ported to be a copy of the will written in pencil and appeared 
to be written on pages taken from a ledger. I carefully read 
that will, compared it with the will I drew, and I am satis-
fied that the paper that Mr. J. Ben Davis handed me, which 
I forwarded to you, is a copy of the will he brought into my 
office in February, 1931. ~ don't think there. is a;ny question 
about that containing the contents that that will contained. 
Q·. I hand you here, :Nir. Whittle, what we have just been 
discussing as that copy which was delivered to you by Mr. 
Davis and forwarded to me. Will you please look at it and 
·see if that is the paper I refer toY 
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Same objection to this question and any answer thereto as 
to the foregoing question. 
. A. And if so, will you kindly file it 7 
And objection is made to the :filing of this paper by this 
witness on the ground that the same is purely hearsay inso-
far as his testimony is that it is a CQpy made from the origi-
nal of any will that was ever made by W. J. Jones . 
.A.. This is the same paper, ::1\ir. Harris, that I sent you and 
I file the same as Exhibit "A" with my testimony. 
Q. Now, Mr. Whittle, you say that you have known Mr. 
W. J. Jones or did know him for about 40 years. That paper 
which was just filed by you bears the 25th day of January, 
1923. Did you know Mr. Jones at that time? 
page 37 } A. Yes, sir. . 
Q. On or about that date was Mr. Jones men-
tally sound, so far as you know~ 
A. I think he was, absolutely, his mind was as sound as 
any man's in the City of Martinsville, Mr. Harris. 
Mr. Harris : I point out to you gentlemen merely for the 
purpose of the record that this yellow paper has two holes 
cut in it. They of course were not cut in it when it was sent 
to me. They were put in it in order to put it on my file. 
Q. Mr. Whittle, you stated that you knew both Mr. Gravely 
and J\Ir. Carter for a number of years. Will you kindly state 
what was the reputation of Mr. Carter and Mr. Gravely as 
to being lawyers of reputation and standing? 
A. Well, sirJ I think Mr. George L. Gravely from every 
standpoint as a lawyer and a man was the equal of any man 
that practiced in this eircuit. Mr. Carter was a young man, 
and so far as I know a man of good standing and reputation, 
he had only been here at the bar a short time. 
Mr. Whittle: Mr. Smith will cross examine, but we do 
·so without waiving any ·of our objections to the .examination 
i·n chief. 
page 38} CROSS EXAMINATION. 
Mr. Smith: 
Q. You have stated that this matter first came to your at-
tention by Mr. J. Ben Davis calling upon you on February 
13, 1931, with the request to draw the deed and the will that 
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you have mentioned, and that you went to the clerk's office 
and examined the records and drew these papers that night. 
Is this true¥ 
A. I examined the records on the afternoon of the 13th, and 
''rent back to my office after supper, and made out a pencil 
draft of the deed, and I had already made the pencil ·inter-
lineations in the will :Mr. Davis left with me, and so next 
morning I turned them over to our stenographer, Miss Car-
ter, and she transcribed the deed and the will as I had pre-
pared it. 
Q. What became of the memorandum from which you pre-
pared the second will? 
A. ·when Mr. Davis called sometime later to get the deed 
and the will I delivered to him the deed and the will I had 
drafted, the old will and the memorandum ; I wanted Mr. 
Jones to have his memorandum before him there to see that 
the will I had prepared complied with the memorandum that 
was delivered to me. 
Q. Then ho'\\r long was it after you prepared this will and 
deed before you delivered it to J\IIr. Davis¥ 
A. I would say something like a couple of weeks Mr.- Smith, 
maybe a little longer. I know that M:r. W. J. Jones became 
seriously ill on the night of the 13th, and I had not seen !\1:r. 
Davis for several days, and I met him on the street probably 
three or four days aftenvards, and told him those papers 
were ready, and then he informed me that :1\fr. 
page 39 ~ Jones had been critically ill, and that he would call 
for them at a later date, which he did. 
Q. After you prepared these papers and delivered them 
to Mr. Davis, did you ever see or have any conversation 
'vith Mr. W. J. Jones? / 
A. No, sir, I never did, but I had had a conversation with 
1\fr. W. J. Jones before they were drafted, Mr. Smith. I met 
l\1:r. W. J. Jones, I would say, somewhere in the latter part 
of November, between that and Christmas, right in front of 
the Fair Hardware Store, and he stated to me that he had; 
well, first he asked me ho'v my father was getting on, and 
. then told me that my father was-he gave my father the first 
piece of legal business that he attended to when he moved 
to Henry County, and he said that after my father went on 
the bench he retained 1\ir. George D. Gravely, and later re-
tained George D. Gravely and Son to look after his busi-
ness until George L. Gravely retired, and now he says "I 
am talking to you'', says ''I am going back now to the son 
of my first lawyer'', and he mentioned in the statement that 
he had s·ome paper that he wanted drafted, and I told him I 
wonld be very glad to attend to the business for him, _and 
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told him any time he wanted me just to send me word, that 
I would come down to his house, that I felt the stairs leading 
from my office were rather steep for him to climb, and he 
says, ''No, you need not bother about that, when I am ready 
to attend to the papers Ben Davis will bring you the informa-
tion for the papers that I want him to attend to for me'', 
and later on Mr. Davis did come in with the request that this 
deed be· prepared and this will changed. 
page 40 ~ Counsel for respondents object to all of the fore-
going questions of the delightful family relations 
existing between witness and others, as not responsive to 
the question at issue. · 
Q. It is in the record that the will that you drew on Feb-
ruary 14,1931, was never executed until March 26,1931. Isn't 
it a fact th~t the old gentleman Jones, of whom you speak 
in such fri:endly terms, was ill at his home in three blocks of 
your office, and you never visited him, and never discussed 
these matters with him, of which you speak, between February 
14th and March 26th? 
A. That is correct, sir. I never visited Mr. Jones, and, as 
I answered above, I had never discussed this matter with 
him after the deed and the will was prepared. I had received 
from Mr. Jones what I regarded as ample information and 
directions to go ahead and prepare these papers; the man he 
stated he would send it in to me by came in accordance with 
that statement, and I prepared them. 
Q. These papers passed out of your hands on the 14th of 
February, or within two weeks thereafter. It is in the rec-
ord that Mr. Jones died the 18th day of May following. No 
litigation arose in this matter until the fall of '31. What was 
there about this case over and above the general routine of 
your practice to particularly attach it to your memory?. 
: A. Well, this made a very deep impression on me, Mr. 
Smith, in a matter that I appreciated most highly when the 
old gentleman told me that he was going back to the son of 
his first lawyer to look after his business for him for the re-
mainder of his days ; that made a very strong impression 
on me, and one that made me probably more careful in try-
ing to give the old gentleman the best service ·r 
page 41 ~ could. 
Q·. Did you ever know that there was a copy of 
this will in existence until Mr. Harris wrote you to see Mr. 
Ben Davis, and see if you could find a copy? 
A. No, sir, I didn't know of my own knowledge that there 
was a copy of it in existence. 
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Q. You were the active attorney of your firm that appeared 
for J. Ben Davis in the former litigation oyer this estate, were 
you not! 
A. Yes, sir. 
Q. I believe it is in evidence that Mr. Harris took this mat-
ter up with you sinc.e the January term of the court. Is this 
correeti 
A. You mean requested me to get this copy of the will from 
Mr. DavisY 
Q. Yes, sir. 
· A. That is my recollection. 
Q.' When you received this request from Mr. Harris did 
you not go to Mr. George L. Gravely's former office and see 
Mr. Cubine there, with the request that you be permitted, or 
that he make a search among Mr. Gravely's papers to see if 
there was a copy of the will. 
A. That is absolutely correct, yes, sir. 
Q. Then, in· all of this litigation, from October, 1931, up 
to the time of the final decree at the January Term, 1935, in 
all of your consultations with your client, J. Ben Davis, he 
never made any mention to you about having a copy of this 
former will, did he 1 
A. Not that I recall, no, sir, that was not the subject of 
litigation. The subject of litigation was the deed and the 
will that I prepared for Mr. Jones and I don't know of any 
occasion why he should have referred to it, even 
page 42 } if he had had it. 
Q. Mr. Whittle, are you prepared to state from 
your memory that a will that was shown to you in Febru-
ary, 1931, that the exhibit here filed as a purported copy, 
prepared by Ben Davis, is an· exact and verbatim copy of the 
will that was shown you in February, 1931 Y 
· A. I won't undertake to say, ~ir. Smith, that that is a ver-
batim copy, but I will say this: From my best judgment 
and recollection of the situatian that that is substantially a 
copy of the will that was brought into my office on the evening 
of February 13, 1931. 
Q. Are you prepared to state that there were no other lega-
tees mentioned in that will than are mentioned in this? 
A. Which will do you mean now f ' 
· Q. The will that was destroyed, of which this is purported 
to be a copy. 
· A. To the best of my recollection now, Mr. Smith, that 
paper you have there, filed with my deposition as Exhibit 
''A'' contains all of the beneficiaries, all the persons who were 
mentioned in the will that I saw, that Mr. Davis delivered to 
me on the 13th of February, 1931. 
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Q. And you never saw that will, or, as you say, it was ~ 
not involved in litigation until Mr. Davis presented this copy 
to you at the request of ~1:r. Harris, since January, 1935. 
A. What will do you have reference to1 
Q. My purpose is this: I want to get this clear; that you 
never saw that will that was brought to you in February, 
1931, to be superseded by the will that you prepared, until 
this purported copy that wa·s shown you by Mr. Davis, at Mr. 
Harris' request since January, 1935. 
A. The last time I saw the will that Mr. Davis brought in 
my ofooe on the 13th of February, 1931, was the 
page 43} day I delivered it to him about two or probably 
three weeks after I had made the changes in that 
will. 
Q. And you never saw that again, or a purported copy of 
it, until Mr. J. Ben Davis delivered you this copy. 
A. No, I never saw that will afterwards, but I saw this 
purported copy when I requested Mr. Davis if he had it to 
turn it in. 
Q. Sometime the first of this year 1 
A. Yes, I will say it was the first of this year, I rather 
think it was, at the request of Mr. Harris. 
Q. Are the names of all the parties in this will; I mean are 
the names of all the legatees in this will, correct? 
A. I don't lmow. 
Q. Are they in here like they were in the other will? 
A. To the best of my recollection they are. 
Q·. Who is Dora J. Stutz? 
A. I had understood, I don't know, but I had understood 
she was a niece of Mr. William J. Jones. 
Q. As a matter of fact, Mr. Whittle, is there any such per-
son livingY 
A. Dora Stutz f 
Q. Dora Stutz. 
A. I don't know any Dora J. Stutz. I saw a lady who tes-
tified in the other case under the name of Dora J. Stultz. 
Q. How many legatees are mentioned in this will, Mr. 
Whittle! 
A. I don't recall ; let me see the will and I will count it for 
you. . . 
Q. What are the specific legacies given? 
A. I don't recall the amounts. 
Q. When did you see this will first. I mean this 
page 44 } copy? When did you see this copy first Y 
, A. I don't recall, Mr. Smith, it wa·s probably six 
weeks ago, maybe two months. 
Q. That is the first time you saw it Y 
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A. Yes, sir. 
Q. Will you please explain to me how you can state that a 
copy of the will that you saw for the last time in February, 
1931, is accurate, when you cannot state from your memory 
what are the contents of the will that you saw six weeks 
agoY 
A. That copy you have there, 1\fr. Smith, in my judgment, 
and according to my best recollection, is a copy of the will 
Davis brought into my office. There may be some words 
misspelled, I don't mean to say it is a.n exact copy, but it is 
the substance of the wil1 that I changed for 1\fr. W. J. Jones. 
Q. Will you please state, and let the stenographer put it 
down, the substance of the will that you changed for Mr. W. 
J. Jones? 
A. Yes, sir, I will attempt that. He made a provision that 
created a trust fund to take care of his cemetery lot, and 
then he went on and provided for, my recollection is, for 
either 11 or 13 beneficiaries in there, his nieces and two of 
his grandnieces, daughters of T. H. Self. 
Q. Is that allY 
A. No, that is not all. And he designated Mr. T. H. Self 
as the executor, is my recollection, and directed him to sell 
his estate, after paying his debts, and after mentioning these 
specific sums to the.se nieces and great nieces (my informa-
tion is that Mr. Self's daughters are great nieces of W. J. 
Jones), he added a residuary , clause giving the rest and 
residue of his estate to 1\{rs. Stultz and to Dulce 
page 45 ~ Goode. Then he created a trust fund of not less 
than $1,000.00 with the First National Bank of 
nfartinsville as trustee to hold and take care of his ceme-
tery lot, and probably to look after a grave there around the 
old Episcopal Church, one of his children, and provided if 
the income from that was not exhausted that part of it go 
to the old Baptist Church. 
Q. Is that all? 
A. I think that is substantially the provisions in his will,. 
from recollection. 
Q. When was the last time, Mr. "Whittle, that you saw a 
copv of this will, this purported copy¥ 
A. I can't say, Mr. Smith, I could look back at my files and 
see when I mailed it to Mr. Harris. 
Q. Have you seen it since then¥ 
A. I haven't seen that, no, I have seen a copy of it that I 
made, had my stenographer to copy. 
Q. As I understand, then, when Mr. Harris requested you 
to get a copy if you could, you had your stenographer to make 
B. G. J. Shultz & A. D. Goode v. J. B. Jones, et als. ·43 
a copy, and you reserved a copy, and you have seen that copy 
recently~ · 
A. No, I don't think I have seen that copy since the day I 
mailed that to Mr. Harris. 
Q. That copy is filed in your office is it? 
A. Yes, sir. 
Q·. Mr. Whittle, it is in evidence that Mr. Jones died in 
May, 1931, and before any litigation in this matter arose 
didn't Mr. T. H. Self consult you prospectively to engage you 
as his attorney in the matter, and you told him that you had 
already been retained by Mr. J. Ben Davis. 
page 46 } A. I rather think Atir. Self mentioned that to me, 
I won't be positive about it. I know that I was 
for years before that attending to business for ~1:r. Self and 
his corporation. 
Q. At that time, or subsequent thereto, didn't you tell Mr. 
Self that you did not remember the contents of these pa-
pers? 
A. I don't think so, I don't think Mr. Self ever asked me 
that. 
Q. Did you not tell Mr. Self in substance that your S·ervices 
in the matter were perfunctory and along the general routine 
of your professional affairs, and there was nothing particular 
to attach the specifications of these papers to your memory, 
as your services had been long since rendered? 
A. I have no recollection ·of any such statement as that 
to M:r. Self. 
Q. Do you deny that you told Mr. Self t~at you did not 
remember the contents of these papers, referring particularly 
to this will of January 25th? 
A. No, sir, I have no recollection of Mr. Self ever asking 
me about that. 
Q .. If you did tell Mr. Self on this occasion, when he con-
sulted you in this matter, that you did not remember the de-
tails of these transactions, why you meant what you said, 
didn't you? . · · 
A. I don't. think I have ever told Mr. Self a statement of 
that kind. 
Q. But, as I understand from you, you do not positively 
denv that you made such a statement to Mr. Self. 
A. I have no recollection of Mr. Self ever discussing this 
case with me one way or the other, after suit was brought. 
He did intimate that he would like to retain our firm in the 
matter, and I feel reasonably sure that no such conversation 
ever took place that you have narrated, because it is no~ my 
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. habit to talk- to opposing litigants, and I do not 
page 47 ~ believe, to my best recollection, that any such con-
versation ever took place between Mr. Self and me 
in regard to the contents of that will. 
Q. You do reca11 Mr. Self soliciting your services in the 
matter and your declining because you had been retained by 
Mr. J. Ben Davis. · 
A. I recall Mr. Self came to me before suit was brought, 
.that was the suit that T. H. Self and J. Ben Jones brought 
in this court to set aside the deed and the will that I prepared 
for Mr. Jones, and I don't think Mr. Self. has talked to me 
after that suit was brought about any phase o~ it. 
Q. When Mr. Self came to see you at this time mentioned 
did he not have the will in his possession that you had pre-
pared for Mr. W. J .. Jones¥ 
A. I could not recall. 
Q. Who received specific. bequests in the will that you pre-
pared? 
A. Well, I think they were probably all of them that were 
named in the former will except 1frs. Pinckney Davis, I think 
she was added to that will, is n1y recollection. . 
Q. Then, I understand from you that all mentioned in the 
will of January 25, 1923, were mentioned in the will that you 
prepared in February, 1931, and Mrs. Pinckney Davis was 
added to that ; is this correct 7 . 
A. I remember that her name was added to it.· 
Q·. Were all the others in the will that you prepared men-
tioned in the former will? 
A. When he came to the specific bequests there :1\{rs. Shultz 
was added as a beneficiary there instead of a residuary lega-
tee under the former will: she was given a bequest of $4,000.00, 
and my recollection is that Dulce Goode was sub-
page 48 ~ stituted in the will that I prepared to receive $2,-
. 500.00. 
' · Q . .And all the others were copied into the will that yott 
prepared that were mentioned in the former will. 
.. A. Well, I wouldn't make that as a positive statement, but 
rather think that is correct. 
· Q. That is aecording to your roooilection. 
A. I know that those three that I have mentioned were 
added to it, but I won't be positive about the others. 
Q. Please state the difference in the named legatees of the 
will of '23, and the will of '31, naming the _legatees and nam-
ing the amounts, devisees I should say. 
A. I don't recall the names of those people here offhand. 
Q. MJ;. Whittle, as I understand from you, the names men-
tioned in the will of '23 were copied into the will that you 
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prepared in '31, with tlw addition of 1\:[rs. Pinckney Davis 
being added to that list, and the names of !\Irs. Bessie Shultz· 
and ~:[iss Dulce Goode being chang·ed fron1 residuary legatees 
to specific devisees; is that correct~ 
A. I know that those three names were added, Mr. Smith. 
Q. Were the na1nes that you copied copied accurately and 
as they appeared in the former will? 
.A. I assume so, I assume that the stenographer copied them 
rig·ht. . 
Q. As I understand, where the names appeared in the will, 
and !ir. .Jones desired a change in the amounts, you took 
your pencil and allowed the name to remain, but changed the 
amount according to the 1nemorandum that Ben Davis gave 
you. 
A. That is correct. 
page 49 ~ Q. And your stenographer copied that accord-
ingly. 
A. Yes, sir. 
Q. Do you not know, l\Ir. Whittle, from your long acquaint-
ance with this family, that you have testified to, that Mrs. 
G. B. Stultz and Dora J. Stultz are one and the same person? 
A. No, sir, I do not., I never saw 1'Irs. Stultz in my life until 
she testified in that case. 
Q. Do you authorize the notary to sign your name to your 
deposition f · 
A. Yes. 
And further this deponent saith not. 
ST.A.FFORD G. WHITTLE, 
By Notary. 
't 
1\fr. Harris: As I stated awhile ago, I want to file a certified 
copy of the record in the proceeding which undertook to pro-
bate the alleged will dated the 26th of March. I then want to 
take the deposition of ~{r. John W. Carter, Jr. I have com-
municated with Mr. Carter, and he stated by reason of his 
duties in the Home Owners' Loan Corporation it was im-
possible for him to make the trip to Martinsville; that I would 
have to come to Richmond to take it. He told me, tho', that 
if I would obtain a copy of the letter that he had written fo 
1\fr. Smith or 1\'Ir. Broaddus that I would have the: sum and 
substance of his testimony. What I would like to do is to 
agree with you gentlemen on some convenient date and place 
to take his deposition. 
. By consent of counsel the taking of these depositfons is 
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adjourned until ~fonday, l\Iay 20, 1935, in Richmond, Vir-
ginia. 
Due Eva \V. Sneed, Notary, $21.50. 
page 50 ~ State of Virginia, 
County of I-Ienry, to-wit: 
Commissioner. 
I, M. H. lVIacBryde, Jr., a commissioner in Chancery in 
the Circuit Court of Henry County, ·virginia, do hereby cer-
tify that the foreg·oing depositions were duly taken, sworn 
to and suhRcribed as authorized by the witnesses, at the time 
and place n1entioned in the caption hereto and pursuant to 
notice to all parties. 
Given under my hand this 18th day of May, 1935. 
1\f. H. MAcBRYDE, JR., 
Commissioner in Chancery. 
Stenographer's fee due Eva \V. Sneed, $21.50. 
Commissioner's fee $5.00. 
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'' EXHIBlT A.'' 
S. G. WI-IITTLE. 
I, W. J. Jones of the town of 1\fartinsville, County of Henry, 
and" State of Virginia, being of sound mind and memory and 
anderstanding, do make m,T- last will and testament in man-
ner and form following: · 
(1) I request that my remains be interred in Oakwood 
0emetery, beside that of my deceased wife, and that a metallic 
casket be provided and same be incased with brick and ce-
ment, and covered with a marble slab to match the one over 
the grave of my deceased wife. Funeral and other expenses 
incident to my demise to be paid by my executor hereinafter 
named out of any funds I may possess at the time of my de-
cease. 
(2) I direct my executor hereinafter named to sell all my 
household g-oods· and personal effects and deposit the pro-
ceeds in the First National"Bank of Martinsville, Va., on in-
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terest to remain forever in custody of said bank or its suc-
cessors as a Trust fund. The said bank or its successors are 
directed to pay annually out of the earned interest on said 
trust fund the sum of Fifteen dollars (15.00) to the trustees 
of the Primitive Baptist Church located on Church Street, 
Martinsville, V a. The trustee of said church to care for the 
graves of my two children in said church yard and remainder 
of the fifteen dollars used for upkeep of the church building. 
Should the church sell or abandon the use of this property 
as a church, then the annual payment above mentioned to 
cease and same to be used as hereinafter mentioned. The 
First National Bank or Its successors is directed to pay t~ 
the proper person or Association out of the earned 
page 52 ~ Interest of said trust fund an amount suf·ficient 
for the upkeep of my plot in Oakwood Cemetery 
and unused interest to be credited annually to said trust fund 
and used when ever necessary to restore the graves and monu-
ments in my plot in keeping with the times and tone of the 
eemetery, said trust fund to be not less than one thousand 
(1,000.00) dollars and in case this amount is not realized from 
my personal effects my executor is directed t9 make up the 
deficiency out of n1y estate before the final ?i'stribution. 
(3) I hereby direct and empo'Yer my ex.~cutor hereinafter 
named to sell to the best advantage all of my realesta.te and 
interest in real estate with all building and improvements 
thereon either for cash or upO'n terms a;& he may deem best, 
and to make conveyance to the purchaser~ or purchasers. From 
the proceeds derived from said real est~te, I direct my execu-
tor to pay to the following persons ·the following sums, 
namely Dora J. Stutz $500.00 Betty ~fpore $500.00 Neva K. 
Martin $500.00 Ottie Bvrd $500.00 Musie Amos $500.00 Roxie 
Clark $500.00 Sallie Lovell $500.00 Mary F. Chappell $500.00 
Bettie Cheshire $500.00, and my two great nieces, Virginia 
Self $500.00, Julia Self $500.00. These are daughters of 
T. R. Self. Should any of the above named persons not be 
living at the time of my decease, the sum given to such de- , 
ceased person shall go to her heirs. 
( 4) The residue of the proceeds from said real estate and 
the rest and residue of my estate, real, personal and mixed. 
not herein above disposed of I give, devise and bequeath to 
· Bessie G. Shultz, and Ann Dulce Goode, daughter 
page 53 ~ of Lucy A. Goode, each to have one half. Should 
any of the above named persons not be living at 
the time of my decease the sum given to such deceased per-
sons shall go to her heirs. 
(5) I nominate and appoint my nephew, Thos. H. Self, 
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executor of this n1y last will and testament he to furnish such 
bond as the court may require. . 
(6) I hereby revoke any and all wills by me at any time 
heretofore made. 
IN TESTIMONY \VHEREOF I have to this my last will 
and: testament subscribed 1ny name and affi~ed my seal at 
lVIartinsville Henry County, Virginia, this 25 day of January 
1923. 
1.N. J. J01\TES Seal 
Signed, published and declared by \V. J .. Jones as and for 
his last will and testament in the presence of us 'vho in his 
presence at his request and in the presence of· one another 
have hereto subscribed our nan1cs .as witnesses. 
Witness GEO. L. GRAVELY 
Witness JNO. W. CARTER 
(Copy) 
page 53a ~ Proceedings in the Circuit Court of Henry 
County, Virginia, in the matter of the motion 
to probate the paper purporting to be the last will and tes-
tament of W. J. Jones, deceased, pursuant to stipulation re-
ferred to on page 31 of this Record: 
Virginia: 
In the Clerk's Office of the Circuit Court on the 18th day 
of "T uly, 1934, the follo,ving was received and entered of rec-
ord: 
In the Circuit Court of Henry County, Virginia. In Va-
cation. In the matter of the motion to probate the paper 
purporting to be the last will and testament of W. J. Jones, 
deceased. 
This· matter came on this day before the undersigned 
Judge of the Circuit Court for Henry County, Virginia, to 
be heard in Vacation, upon the papers previously filed here-
with, and having been set for hearing and decision in vaca-
tion by an order entered a.t the July Term of the Circuit Court 
of Henry County, was argued by counsel. Upon considera-
tion whereof, it being brought to the attention of the Court 
that T. Il Self, Executor named in said instrument purport-
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ing to be the will of vV. J. Jones, deceased, an interested 
party, desired and has requested and asked the Court to or-
der a trial by jury, to ascertain whether such paper, or if 
there should be more than one, which of the papers, that may 
be produced before the Court be the will of the decedent, Vv. 
J. Jones. The Court doth therefore, adjudge, order and de-
cree that there shall be a trial by a jury to ascerJ 
page 53b } tain 'vhether sa!id paper mentioned in notice, 
given to all parties in interest, be the will of the 
decedent, Vv. J. e.Tones, and also to ascertain whether any 
other paper if there be n1ore. than one paper, produced be 
the will of the decedent. And the Court doth further order 
that the Clerk of the Circuit Court of Henry County, Vir-
ginia, docket this matter for trial by a jury at the October 
'rerm, 1934, unless sooner disposed of at a special term or 
in vacation. 
The Clerk of the Circuit Court of Henry County, Virginia, 




J. T. CLE~fENT, 
Judge of the Circuit Court of He·nry 
County, Virginia. 
T. C. MATHEWS, Clerk. 
T. C. MATHEWS, Clerk. 
In the matter of the petition for notice to parties of motion 
to probate a paper purporting to be the last will and testa-
ment of W. J. Jones, deceased. 
And on motion of T. H. Self, J\.Ialcolm K. Harris, a dis-
creet attorney practicing at the bar of this court is appointed 
guardian ad litem, for Dulce Goode, an infant under 21 years 
of age, and on his motion he is allowed to file his answer 
w·hich was accordingly done. 
This matter came aU this day to be heard and it l1aving 
been heretofore requested by T. H. Self, Executor mentioned 
in a certain paper writing purporting to be the last 'vill and 
testament of W. J. Jones, deceased, that a jury be called to 
ascertain whether such paper or if there should 
pa.ge 53c ~ be more than one such paper produced before the 
court, which of the papers, if any, be the last 
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will and testament of said \V. J. Jones, deceased, and the 
plai·ntiff and the defendant, by their attorneys, and the de-
fendants filed their plea of the g-enera] issue and issue being 
joined thereupon came a jury, to-wit: 0. P. Hedgecock, G. F. 
Craig, J. H. Fry, T. S. Law, L. D. Baker, J. D. Stultz, and 
,J. M. Richardson, who were sworn well and truly. to try the 
i~sue joined, and after the introduction of evidence on behalf 
of T. If. Self, Executor·namecl in said paper, and after hear-
ing the instruction of the court and argument of the counsel, 
the cou1tsel, the jury retired to their room to consult of a 
verdict a11d after a tin1e returned into the court having found 
the following verdict: '' vV e the jury find that the paper writ-
ing dated March 26, 1931, offered .in evidence is not the last 
will and testament of W. tT. Jones. It is therefore considered 
by the court that the said 'vriting dated 26 of ~larch, 1931, 
and offered in evidence is not the last will and testament of 
vV. ,J. Jones, deceased. And that the costs of this proceed-
ing shall be taxed against said T. H. Self, as such executor, 
and that he shall prove his account for the same against the 
esfate of W. J. Jones, deceased, and be reimbursed for same 
out of said estate. 
J. T. CLEMENT. 
!?age 53d ~ I, '\Vn1. J. Jones of the town of Martinsville, 
County of Henry and State of Virginia, being of 
sound mind and memory and understanding, do make my last 
will and testame·nt in manner and form follo,ving: 
(1) I r€quest that n1y ren1ains be interred in Oakwood Ceme-
terv beside that of mv deceased ·wife and that a metallic cas-
ket" be provided and same be encased with brick and cement, 
and covered with a marble slab to match the one over the 
grave of my deceased wife. Funeral and other expense in-
cident to my demise to be paid by my executor hereinafter 
named out of any funds that I 1nay possess at the time of my 
decease. 
(2) I direct my executor, hereinafter named, to sell all my 
household goods. and personal effects and deposit the pro-
ceeds in the First National Bank of Martinsville, Va. on 
interest to remain forever in custody of said bank or its suc-
cessors as a. trust fund. The said bank or its successors are 
directed to· pay annually out of the earned interest on said 
trust fund the sum of Fifteen Dollars ($15.00) to the tn1stees 
of the prhnitive Baptist Church located on Church Street, 
1\t[artinsville, ·va. The Trustees of said church to care for 
the graves of 1nv two children in said church yard and re-
mainder of the $15.00 used for upkeep of the church build-
/ 
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ing. Should the church sell or abandon the use of this prop-
ert.y as a church, then the a·nnual payment above mentioned 
to cease and· same to be used as hereinafter mentioned. The 
First National Bank or its successors is directed to pay to 
the proper person or association out of the earned interest 
of said trust fund an amount sufficient for the 
page 53e ~ upkeep of my plot in Oakwood Cemetery and un-
used interest to be c.redited annually to said trust 
fund and used whenever necessary to restore the graves and 
m·onuments in my plot in keeping with the times and tone of 
the Cemetery. Said trust fund to be not less than One Thou-
sands ($1,000.00) Dollars, and in case this amount is not real-
ized froni my personal effects my executor is directed to 
n1ake up the deficiency out of )Ily estate before the final dis-
h·jbution. . ( 
(3) Having recently sold and conveyed to J. Ben Davis, 
certai·n of my real estate, I hereby direct and empower my 
executor hereinafter named to sell to the best advantage all 
of my remaining real estate, and interest in real estate, with 
all buildings and improvements thereon, either for cash or 
upon tenns, as he may deem best, and to make conveyance 
to the purchaser or purchasers. From the proceeds derived 
from said real estate I direct my executor to pay to the fol-
lowing persons; the following sums, namely; To Mrs. G. B. 
s i~= 4 
St11,ltz $250.00 ; To 1virs. Eva Martin, $250.00 ; to Mrs. Ottie 
Byrd $250.00-; to ~frs. J. 0. Clark, $250.00, to Mrs. ,James 
,V. Cheshire $250.00; to Mrs. Pinkney G. Davi.s, $500.00; to 
Mrs. Bessie G. Shultz, $4,000.00 to Anne Dulce Goode, daugh-
ter of Lucy A. Goode, $2,500.00. Should any of the above 
named persons not be living at the time of my decease, the 
sum given to such deceased person _shall go to her heirs. 
( 4) The residue of the proceeds from said real estate and 
the rest and residue of my estate real, personal and mixed 
not hereinabove disposed of, I give, devise and bequeath to 
my nephews, J. Ben Jones and Thos. H. Self, each 
page 53f ~ to have one. half. · · 
(5) I nominate and appoint my nephew, Thos. 
:H. Self, executor of this my last will and testament, he to 
.furnish such bond as the court may require. 
(6) I hereby revoke any and all wills by me at any time 
heretofore 1nade. 
In testimony whereof, I have to this my last will and testa-
ment subscribed my name and affixed my seal at Martinsville, 
Henry County, Virginia, this 26th day of March, 1931. 
W. J. JONES _(Seal) 
52 Supreme Court of Appeals of Virginia. 
Signed published and declared by vYm. J. Jones, as and for 
his last will and testament in the presence of us, who in his 
presence at his request and in the presence one another have 
hereto subscribed our names as witnesses. 
Witness ~IRS. ""\V. I-I. OVERTON, 
""\Vitness L. J. HODGES. 
pag·e 54 } And on the 20th day of ~Iay, 1935, the depositipn 
of John W. Carter, was filed in the Clerk's Office 
of said Court, by l\L Wallace Moncure, Jr., a Notary Public. 
DEPOSITIONS. · 
The depositions of John Vv. Carter, a 'vitness for complain-
ants, taken before me, the undersigned Notary Public, at 1 
o'clock P. 1\L, on l\iay 20, 1935, at 401 l\iutual Building, Rich-
mond, Virginia, pursuant to agreement of counsel for all 
parties. 
Present: :!Yialcolm K. Harris, ... t\.ttorney for Complainants; 
W. R. Broaddus, Jr., Attorney for Defendants. 
The witness, 
.JOHN W. CARTER, 
first being duly sworn, deposes and says ~ 
DIRECT EXA~fiNATION. 
By Malcolm K. I-Iarris, Attorney for Complainants: 
Q. ~ir. Carter, will you please state your name, occupation 
and residence Y · 
A. John W. Carter, occupation, attorney at law, residence 
Richmond, Virginia. 
Q. Did you formerly reside in tile City of Martinsville, 
Virginia? 
A. Yes. 
Q: How long did you practice law there 1 
page 55 ~ A. About twenty years. 
Q. In the year 1923 were yon associated in prac-
tice with some other lawyer in l\fartinsville, and if so, ,vhom 1 
A. I was associated as junior partner with tl1e firm of 
Gravely & Carter, J\1r. George L. Gravely being the senior 
member. 
(~. Did you kno'v Mr. W. J. Jones, a gentleman who died, 
I believe, in the year 1931 in J\{artinsville? 
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A. I did. 
Q. How long, lfr. Carter, had you known 1\ir. Jones? 
A. Practically all my life. I don't recall my first recollec-
tion of lVIr. Jones. 
Q. Do you know whether or not in Jan nary, 1923, your 
partner, 1\fr. George L. Gravely, prepared for lVIr. Jones a 
will? 
A. I do. 
Q. Do you recall the execution of that will by Mr. Jones? 
A. I do. 
Q. Will you please state, 1\fr. Carter, as well as you can 
now recall, the circumsta'nces surrounding the execution of 
that paperY 
A. As to the date of the execution I was somewhat uncer-
tain until the question was asked me within the past year or 
so, at which time I investigated the firm books to definitely 
Rettie in my mind the date of the transaction above referred 
to. The books indicated that the will 'vas written approxi-
mately January 25, 1923, the books indicating payment for 
this will as of January 26, 1923. One afternoon Mr. Gravely 
came into the adjoining office, which 'vas mine, and requested 
me to come into his office to witness the execution of a will. 
I complied 'vith his request and found in his office 
page 56 } "Uncle Billy", who was l\ir. W. J. Jones. Mr. 
Jones stated to me that he desired that I should 
witness his signature to his will. Mr. Jones executed this 
will by signing his name in my presence and in the presence 
of 1\Ir. Gravely, at the time stating that it 'vas his will and 
requested Mr .. Gravely and myself to witness the same. I 
at this time don't recall who sig·ned as attestation witness 
first, but I think Mr. Gravely did. I then executed the at-
testation clause. I think 1\fr. Gravely folded. the paper that 
l1ad been executed, placed it in an envelope and placed it in 
n safe in his offiee. That was about all that transpired. 
Q. Do I understand that you, l\fr. Gravely and Mr. W. J . 
• Tones all three were present together at the same time when 
the will was signed and when you affixed your name as wit-
ness~ 
A. I witnessed :Mr. Gravely's signature in the presence of 
Mr. Jones, who witnessed and sa'v me sign t.he paper also 
in the presence of ~fr. Gravely. 
CROSS EXA~1INATION. 
By vV. R. Broaddus, ,Jr., Attorney for Defendants: 
· Q. The first you knew of this transaction, as I understand 
it, was that Mr. George L. Gravely. came into your office and 
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asked you to come in and witness the acknowledgment of the 
will with him? 
A. That was the first that I knew that the will had actually 
been prepared. 1\fr. Jones had had several conferences ,vith 
1\fr. Gravely prior to the preparation of that will, of which I 
had knowledge~ I didn't know what the contents 
page 57 ~ were. . 
Q. You didn't read the will over or hear it read 
in your presence? 
A. No, I did not read it, nor was it read in my presence. 
Q. You know nothing of the contents of the will that you 
~igned as attesting witness? 
. A. No. 
Q. How did you sign your name to the will T 
A. At that time I signed my name "John W. Carter" with-
out the "Junior". 
Q. Didn't you sign all of your papers and have your name 
on·your stationery as "John W. Carter, Jr."Y 
A. I did for a number of years after my father's death 
due to the fact that his name was, of course, the same as my 
own, to present confusion as to prior papers that had been 
signed or executed. Along about the time mentioned above, I 
had ordered a supply of stationery fron1 the firm which is 
now Baltimore Office Supply Company, 'vhich paper had 
been printed without the "Junior", and for a while I then 
executed or signed my name by the use of the words '' ,T ohn 
W. Carter". I have since that time gone back to the use of 
the ''Junior". 
Q. During the year 1924, when there were i~ litigation two 
suits involving the ownership of two primitive Baptist 
r:hurches in Henry County, in 'vhich your firm appeared as 
counsel for the respondents in each case, do you recall how 
you signed your name in those cases? 
A. No, I do not. 
Q. You don't recall whether you had gone back to "Junior" 
or not? 
A. I just do know that along about that time I 
page 58 ~ for a while omitted the "Junior"-whether it was 
for a short period or not, I do not know. 
Q. You do recall now that a certain part of your life you 
have signed your name with the "Junior" and a certain part 
without the "Junior"? 
A. Yes. 
Q. Do you recall distinctly that you dropped the word 
",Tunior" at that time1 
A. No, I don't, except that I think it was along about that 
period I eliminated the '' J nnior ". 
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Q. Do you remember what kind of stationery this instru-
ment was prepared on? 
A. I believe, Mr. Broaddus, that it was prepared on legal 
paper w.ith our firm name on it. I am not positive as to that. 
I do know, ho,vever, that it 'vas in one of 1\tlr. Gravely's blue 
brief covers-manuscript covers. 
Q. You are positive that the 'vill that you signed and the 
only one you signed was in a blue manuscript cover, one of 
the type generally used by 1\tfr. George L. Gravely? 
A. Yes. 
Q. It was :r;1ot in one of the brown covers that was used by 
the firm of Gravely & Carter~ 
A. No. I'll explain why that is true. The brown covers 
used by our firm were my own individual ones, that I had 
had an excess of at the time that we went into partnership. 
·very often and practically in all cases Mr. Gravely had me 
to do most of the typing of legal matters or legal documents, 
upon the completion of which I myself placed a 
page 59 ~ manuscript cover on the completed instrument, 
using the brown cover. Mr. Gravely had a:n excess 
of blue covers that he used whenever he did the work. As 
I recall it, the brown covers had "Carter & Ford'' on the 
inside and "Gravely & Carter" on the outside, and the blue 
covers that Mr. Gravely used were old forms with the name 
"Gravely & Gravely" on the back. 
Q. You arc quite positive that this will was covered 'vith 
u blue manuscript cover with the name ''Gravely & Gravely'' 
on the back1 
A. That is my recollection. I, of course, can't swear to 
that, but that is iny recollection. 
Q. Do you know whether ~{r. Gravely prepared that will 
or 1nerely advised about the will? 
A. You mean, did he do the actual typing Y 
Q. Yes. 
A. The correct answer to the above question is "no'', be-
cause I didn't sit in the office and watch Mr. Gravely type 
this particular instrument, but I am so positive that he did 
type it that I am almost tempted to answer your question 
"Yes"· 
Q: Is your answer to the above question partly based on 
the fact that your recollection is that the instrument had one 
of Mr. Gravely's covers on it and also was on the stationery 
of Mr. Gravely or Gravely & Carter¥ 
A. No, my answer to the above question was based upon 
this: I knew that Mr. W. J. Jones had on one or more occa-
sions discussed the question of his will with Mr. Gravely, be-
cause 1\tir. Gravely had mentioned it indirectly to me, as to 
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what to charge ~Ir. Jones for advising him on the will. I 
knew that ~Ir. Gravely on clients of this nature, 
page 60 ~ that is, a man as old as Mr. Jones, who looked upon 
~Ir. Gravely as his own attorney, personally did 
the necessary typographical vrork for any instrument pre-
pared by him for such a person as :nir. Jones, and it's for that 
reason that I am certain that Mr. Gravely did the typing him-
self. I would also answer that further by stating that l\Ir. 
G:ravely would not have charged 1\llr. ,Jones on his book Fif-
. teen Dollars ($15.00) using the words "For preparing a will" 
unless he had actuallv done the work himself. 
Q. That's your opinion f 
A. I know it. 
Q. Nevertheless, it is your opinion 1 
A. Yes, of course. That's my opinion. 
Q. You didn't recall the date at all until you looked it up 
in ~[r. Gravely's books 1 
A. No. 
Q. And you are positive that you have never witnessed but 
one will for Mr. W. J. Jones¥ 
A. That is my recollection. 
RE-DIRECT EXAl\1INATION. 
By ~Ialcolm 1{. Harris, Attorney for Complainants : 
Q. A preceding witness in this case has testified that the 
will when produced out of l\!Ir. Gravely's safe was on legal 
paper, typewritten, but that it was not enclosed in any form 
of manuscript cover. I simply wanted to know if your recol-
]cction is positive that there was a manuscript cover on this 
will which you witnessed or 'vhether you could be mistaken in 
your recolloot.ion as to that 1 
page 61 ~ A. It goes without saying that when you ask a 
man to testify or to state as to the facts of an 
incident happening years ago and his recollection is as to -a 
f!.ertain thing, and some witness or some otl1er person states 
that a different thing· occurred, naturally it would raise some 
doubt as to the correctness of .my memory. I can only say 
that my recollection is that there was a blue manuscript cover 
on the instrument I witnessed and signed. I could be mis-
taken, however. 
Q. Mr. Carter, what method did 1\Ir. Gravely have for fas-
tenin~ his legal papers togethert 
A. I believe Mr. Gravely had, I don't know what you call 
it, first it cut a little round hole in the paper, to which an 
eyelet was fitted, then this eyelet was compressed by the 
same thing that punched the hole. 
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Q. Now, ]\tfr. Carter, do you now recall whether or not this 
paper constituting ~:Ir. Jones' will, 'vith the manuscript cover, 
had been fastened together at the time that you signed your 
name as a witness, or not? 
A. No, I do not. 
RE-CROSS EXA~IINATION. 
By Mr. W. R. Broaddus, ,Jr., Attorney for Defendants: 
Q. Mr. Carter, would you sign your name as an attesting 
witness to a will that co·nsisted of more than one page before 
the pages had been attached together' 
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as ~ practical matter would depend upon who was 
requesting me to attest a wjll as an attesting ,vitness. If Mr. 
Gravely, as he did in this instance, with 1\tir. Jones and no one 
else there, handed me one of several papers or one paper 
alone, and ~1:r. Jones signed that paper, and asked me to at-
test it as a witness, I 'vould do so without any question. 
Q. 1\fr. Gravely was a very careful and conscientious and 
painstaking lawyer, was he not1 
A. With the exception of one other man, the most careful 
and most painstaking lawyer I have ever known. 
Q. lie would never let a man sign an instrument of the 
importance of a will unle~s the pages of it had been attached 
together, would hef 
A. I wouldn't go so far as to say that he actually would 
not. I think Mr. Gravely, just as you and I would do, might 
have a will of two or n1ore pages on the table or desk in front 
of him and might request, and I could very readily see how he 
could, you or me to attest this particular instrument, and 
after our doing so, place the same together in a jacket with-
out any thought of its not being regular. 
Q. Your recollection of this transaction is that the pages 
of the instrument had been attached together. Isn't that 
correct? 
A. Yes, that's my recollection. · 
RE-RE-DIRECT EXAMINATION. 
page 63 } By ~1:r. Malcolm I{. Harris, Attorney for Complain-
ants: 
Q. Mr. Carter, regardless of whether the will was attached 
together or not, or whether it was in a cover or not, is there 
any doubt in your mind tl1at you did, along with Mr. Gravely, 
sign as attesting 'vitness the will of ~fr. W. J. Jones~ 
A. Absolutely not. I was asked that question a year or 
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so ago, and immediately recalled the incident prior to look-
ing into Mr. Gravely's books. 
And further this d.eponent sayeth not. 
(Signature waived.) 
State of Virgrnia, 
City of Richmond, to-wit: 
I, M. Wallace 1\{oncure, Jr., a Notary Public for the City 
of Richmond in the State of Virginia, do hereby certify that 
the foregoing depositions were duly taken, reduced to writing 
and that the signature of the foregoing witness was waived, 
before me at the place and time therein mentioned, pursuant 
to agreement of counsel for all parties. 
IN WITNESS WHEREOF, I have hereunto set my hand 
and affixed my official seal at Richmond, Virginia, aforesaid, 
this 20th day of May, 1935. 
My commission as Notary Public expires the 1st day of 
April, 1939. 
(Seal) 
M. Yv ALLACE MONCURE, JR., 
Notary Public. 
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of Irvin W. Cubine and others were filed in the 
Clerk's Office of said Court, by M. H. MacBryde, Jr., Commis-
sioner in Chancery. 
DEPOSITIONS. 
The depositions of Irvin W. Cubine and others taken before 
l\{alcolm H. MacBryde, Jr., Commissioner in Chancery of the 
Circuit Court of l{enry County, Virginia, pursuant to agree-
ment of counsel for all parties in interest, taken at the office 
of Taylor & Broaddus, Martinsville, Virginia, on the 1st day 
of June, 1935, between the hours of nine o'clock A. Ivi. and 
five o'clock P. 1\L, to be read in evidence on behalf of the re-
SlJOndents in the chancery cause entitled Bessie G. Jones 
Shultz, et als., v. J. Ben Jones, et als. 
Appearances: John W. Carter, Jr., J. R. Smith, W. R. 
Broaddus, Jr., of Taylor & Broaddus, counsel for the heirs at 
law of W. J. Jones; ~falcolm K. Harris, of Harris, Harvey & 
Brown, counsel for Complainants; H. N. Joyce, guardian ad 
Ute1n for the infants defendant named in the bill. 
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page 65 ~ The first witness, 
IRVIN W. CUBINE, 
after being duly sworn, deposes as follows in answer toques-
tions by John W. Carter, Jr.: 
Q. Please state your name, address and occupation Y 
A. Irvin W. Cubi·ne, l\IIartinsville, attorney. 
Q. How long have you been practicing law in Martinsville? 
, A. About five vears. 
Q. With whom" were you associated when you first came 
to Martinsville? 
A. George L. Gravely. 
Q. He is now dead? 
A. Yes. 
Q. Do you recall some time during the early· part of 1931 
delivering some papers at ~fr. Gravely's direction to J. Ben 
Davis? · 
A. Yes. 
Q. Will you state as fully as you can the circumstances un-
der which you delivered these papers Y 
A. :Afr. Ben Davis came to the office and said he wanted 
to g·et 1\fr. W. J. Jones' will, the one that Mr. Gravely had 
drawn; he said ~fr. Jones had sent him for it. It was in 
lVIr. Gravely's safe and I advised him that I would tell Mr. 
Gravely when he came back to the office. I later told Mr. 
Gravely of this request and Mr. Gravely gave me the will 
which I put in my files to deliver to :TYir. Davis when he called 
for it. Mr. Davis came back a few days later: and I delivered 
the will. 
Q. Will you please state your best recollection as to whether 
or not that paper had on it a legal cover, and de-
page 66 ~ scribe it. 
A. To the best of my recollection it had the usual 
manuscript cover that Mr. Gravely' was using at that time. 
Q. Do you recall the color of the cover? 
A. A pale blue cover with his name engraved on the bot-
tom to the best of my recollection. 
Q. When did you first go into Mr. Gravely's officeY 
· A. The latter part of 1928. 
Q. State whether or not it was ~fr. Gravely's invariable 
practice to put a cover of that kind' on valuable papers Y 
A. Yes, it was his practice. 
Q. When Mr. Gravely delivered this paper to you did you 
have any recollection of having seen it before? 
A. At the time he gave me the instrument to deliver to Mr. 
Dnvis I had the impression that I had copied the document 
for him, as I had been copying such things for him. 
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Q. You had no recollection of the contents? 
A. No. 
Q. But you did have the impression that you copied it! 
A. Not a positive impression, but it was an impression I 
had when I placed the instrument in my files. 
Q. Had you been copying wills brought there for the pur-
pose of making changes? 
A. Yes, I did all his copy work. 
Q. Was that a frequent or infrequent occurrence, that such 
changes had to be made f 
A. On several occasions I recollect wills and deeds· when 
chang·es 'vere made. 
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A. Yes. 
Q. In those instances where a will was changed in some 
particular was it ~1r. Gravely's custom to make a charge for 
that serviceT 
A. In answering that question all I can say is that usually 
he would make no charge for the changes; in those cases 
which I happe·n to know about. 
Q. As I understand it, the change was usually made by 
\l'ewriting the instrument and incorporating the changes in it? 
A. Yes. 
Questions by 1\1r. M:alcolm J{. Ilarris : 
Q. You recall that paper you delivered to Mr. Davis had 
a manuscript cover¥ · 
A. That is my best recollection. 
Q. What was the color 1 
A. Pale blue. 
Q. And whose name did it have on it? 
A. My impression was that it was Mr. George L. Gravely. 
Q. In 'your testimony with reference to the custom of 1\1r. 
Gravely in copying documents, you speak of it as at the be-
ginning of 1928. 
A. Yes, the general custom as I knew it at that time. 
Q. You did not come to 1\1:artinsville until the latter part 
of 1928¥ 
A. That is right. 
Q. Since that time you have occupied the same office you 
did with 1\1r. Gravely-the same one you occupied when you 
went with Mr. Gravely~ 
A. That is right. 
And further this deponent saith not. 
IRVIN W. CUBINE. 
(Signature authorized.) 
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F. A. HER~IAN, 
after being duly sworn, deposes as follows in answer to ques-
tions by W. R. Broaddus, Jr.: 
Q. Please state your name, age and occupation f 
A. F. A. Herman, thirty-four, photographer. 
Q. Where is your place of business? 
A. Church Street, next door to Roxy Theater. 
Q. In the city of ~iartinsville? 
A. Yes. 
Q. I show you a paper that has been filed in the suit of 
Bessie G. Jones Shultz, et als., v. J. Ben Jones, et als., marked 
"Exhibit A" and ask if yol.1 have seen this paper previously, 
where, and who had it f 
A. It is the paper that was in my studio; you brought it 
to me with ~Ir. Smith. 
Q. I wish to refresh your memory. Do you recall that 
~ialcolm H. MacBryde, Jr., was present and had this paper 
and he handed it to me and I gave it to you f 
A. Yes. 
Q. Please state whether or not you took any pictures of the 
back of the first instrument that carries the figures 192 on 
it? 
A. Yes. 
Q. I-I ow many did you take 1 
A. Three or four. 
Q. I show you four pictures that appear to be in similar 
wording to the lines of this page reading· Dora J. Stultz $500, 
etc., will you please state whether these are the pictures you 
took? 
A. Yes. 
page 69 ~ Q. Will you file these "Exhibits F. A. Herman, 
No. 1, 2, 3, 4' 
A. Yes. 
And further this deponent saith not. 
F. A. HERMAN. 
Signature authorized. 
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The next witness, 
T. H. SELF, 
after being duly sworn, deposes as follows in answer to ques-
tions by W. R. Broaddus, ,Jr.: 
Q. Please state your name, residence and occupation? 
A. T. H. Self, ~fartinsville, automobile dealer. 
Q. What kin were you to the late W .• J. Jones~ 
A. Nephew. 
Q. Are you the T. H. Self named as executor in the pur-
ported will of 1\fr. Jones f 
A. Yes. 
Q·. And were yon also named in another will which appears 
to have been executed in 1\1arch, ·1931, but not admitted to 
probate? 
A. Yes. 
Q. Are you the father of Julia and Virginia Self named as 
beneficiaries? 
.A. Yes. 
Q. Do you know Stafford G. Whittle, Jr.? 
A. Yes, very well. 
Q. Shortly after the death of W. J. Jones did you have a 
conversation with Mr. vVbittle in connection with any prior 
will? 
A. Yes. 
Q. Where did that conversation occur? 
A. In his office. 
page 70 ~ Q. What was the occasion of your visit Y 
A. After the old man's death the will which was 
written in February or March, 1931, was turned over to me 
and I also learned there ·was a purported deed to the hotel 
property and I went to Whittle's office to consult him as to 
the possibility of bringing suit to have the deed set aside. 
Q. During the course of that conversation with Mr. Whittle 
was any mention made of a will prior to the one in 1931? 
A. Yes, Mr. Whittle stated that he had written a will and 
a deed too, and I asked him if he knew anything about a 
prior will and he stated that B·en Davis had brought the prior 
will to his office; I asked hin1 if he knew ,vbat was in that will 
and he said he did not remember. 
Questions by 1\t[alcolm K. I-Iarris: 
Q. When the suit to set aside the deed was brought I be-
lieve you were one of the parties testifying? 
A. Yes. 
Q: Yon testified, I believe, in that suit that 1\t[r. W. J. Jones 
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was at the time of the alleged execution of that deed, by 
reason of illness or the infirmities of age, mentally incapable 
of executing a valid deed? 
A. That was my opinion. 
Q. You base that opinion upon many years of knowledge 
of Mr. Jones Y 
A. Yes. 
page 71 r Q. I believe that you subsequently offered for 
probate the will dated 1931 which was alleged to 
have been executed on the same date as the deed' 
A. Yes. 
Q. The result of that offer was to hold that it was not a 
valid instrument? 
A. Yes, just as I expected. 
Q. We took depositions in this case on the 15th day of 
May, 1935, on the day previous-the 14th day of May, 1935,-
did you go to 1\{r. Stafford Whittle's office and have a con-
versation with him with reference to the will which we are 
now planning· to set up, will you please tell what you told 
him on that occasion 7 
A. As best I can remember I told Mr. Whittle that the will 
which he was attempting to probate wasn't a will I had any 
knowledge of, and was written at a later date. 
Q. Did you not tell Mr. Whittle on that occasion that the 
will he was seeking to probate you wer~ familiar with and 
that the copy attached to the bill was substantially in ac-
. cordance with the will which you had previously seen and 
read? 
A. I did not tell him that, I told him there were several 
omissions ; that some names had bee·n left out. 
Q. Did you not tell him there were the same names t 
A. I did not, I told him some of the names were mentioned, 
but some of them were omitted. ' 
Q. Did you tell him you made a rough draft of the will to 
be 'vritten in legal form? 
page 72 ~ A. I said I recopied the will, but did not see it 
after it was executed. 
Q. Did you further tell him you were anxious for this will 
to be set up and thought it should be 7 
A. No, not that, it was not the will I was familiar with. 
Questions by John W. Carter, Jr.: 
Q. As far as your personal i'nterest is concerned it would 
be served by setting up this will? · 
A. This will they are trying to probate omitted provisions 
that were named in the will I am familiar with. 
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Q. What I am getting at is this: if this will is not pro-
bated do you know how much your interest in this estate is! 
A. If it isn't pi·obated, I suppose, $300 or $400. 
Q. If probated 7 
A. If probated, each of my two daughters gets $500. 
Q. If it is probated; as executor, you will get all the com-
missions from the sale of the real estate, so it is to your ad-
vantage and the financial interest of your children to probate 
t'his will 1 
A. Yes. 
Q. lVIr. Harris has asked about some other paper or will 
which you said you saw, w~ill you tell the circumstances under 
which you saw it? 
A. It was in January, 1923. 
Q. How did you see it 7 
A. It was in his h01ne, he gave it to me and asked me to 
copy it. I copied it and returned it to him. 
Q. What provisions were in that paper 7 
page 73 ~ .A. The first was for his brother, J. G. Jones, to 
have the use of his entire estate, real and persoual, 
during his natural life time; at his death the administrator 
was advised to sell the real estate, make a trust fund of 
$1,000 with the First National Bank as trustee, for the care 
of the gTaveyard, $500 for each of his nieces and my two 
daughters, $500 for the widow of L. \V. Jones, niece by mar-
riage, the residue of the estate to be divided between Mrs. 
Shultz and Dulcie Goode; in the last clause he appointed 
George L. Gravely as his leg·al attorney. 
Q. Do you know who wrote that paper? 
A. lVIr. Gravely phrased part of it. I do not know all the 
names and 've inquired around, and I remember we got 
Charlie Davis to give us Dulcie Goode's name, and then I 
finished it. 
Q. So that was the difference, materially, from the will 
they are seeking to have probated 7 
A. Yes. . 
Q. You did not see it after it was signed, if it was signed 1 
A. No. 
Q. When did ~Ir. Green Jones die? 
A. About a year before Uncle Billy. 
Questio'ns by Mr. Harris: 
Q. The paper you are talking· about was a rough draft of 
the will7 
A. It was a complete will, the first one I copied and phrased 
the witness' certificate in my own words and returned it to 
him; he took it to ~{r. Gravely and l\{r. Gravely refused to 
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a~cept it and drafted the certificate in regular, legal form 
and I recopied it. 
page 74} Q. You never did see the complete, executed will? 
A. I never sa'v the will after it was signed. 
Q. And you never saw it signed' 
A. No, I did not see it signed. 
Q. Under that paper did the residue of the estate go to Mrs. 
Shultz and Dulcie Goode 1 
A. Yes, share and share alike. 
And further this deponent saith not. 
T. H. SELF. 
Signature aut~1orized. 
page 75 } State of Virginia, • j 
County of Henry, to-wit: 
I, 1\tlalcolm H. '!viacBryde, Jr., a Commissioner in Chancery 
for the Circuit Court of Jienry County in the state aforesaid, 
do hereby certify that the foregoing depositions of Irvin W. 
Cubine, F. A. Herman and T. H. Self were duly taken, sworn 
to, and subscribed before me at tl1e place and time n1entioned 
herein and in the caption thereto, pursuant to agreement of 
counsel for all parties in intere.st. 
Given under my l1and this the 1st day of June, 1935. 
1\L H. ~iAcBRYDE, JR. 
l\ialcolm H. 1\IacBryde, Commissioner, Fee $2.00 
F. A. Herman, Photographer, Fee $2.00 
Stenographer, Fee $5.00 
})age 76 } Jt is stipulated and agreed behveen the parties 
hereto that W. J. Jones died on the ........ day 
of l\1:ay, 1931; that in October, 1931, a suit heretofore referred 
to attacking the deed from vV. J. Jones to J. Ben Davis was 
instituted and prosecuted to the final termination in the Su-
preme Court of Appeals; that a procedure of probating the 
purported will of ~larch 26, 1931, was brought in the July 
Term, 1934, of the Circuit Court of Henry County, at which 
time· the complainants in this suit appeared by counsel to re-:-
sist that process and announced their purpose of probating 
the lost or destroyed will of W. J. Jones; that a continuance 
was had until October Term at the request of the plaintiff 
at which time the will was denied probate. 
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The respondents are offering in evidence for the purpose 
of contradicting the 'vitncss, J. Ben Davis, the depositions of· 
J. Ben Davis filed in a suit attacking the deed. 
The plaintiff objects on the ground that it isn't material 
and that no foundation for the contradiction has been laid 
except for certain questions and answers which have already 
been read into this record by counsel. 
page 77 ~ J. BEN DAVIS, 
the next witness, being duly sworn, deposes as fol-
lows: 
Q. Is your name J. Ben Davis? 
A. Yes. 
Q. Wher~ do you live Y 
A. In J\1:artinsville on Moss Street. 
Q. How long have you been living in MartinsvilleY 
A. Practically all my life except for a little while, came 
back here in 1908. 
Q. When you came in 1908 where did you live? 
A. I worked at Brown's warehouse, and lived at W. J. 
Jones. 
Q. How long did you live there f 
A. Until 1918. 
Q. What did you move away for then? 
A. I got married, I lived there a year after I got married. 
Q. Did you or not see much of Mr. Jones during the time-
you moved here until his death~ 
A. Yes, I saw him every day, practically every day. 
Q. When you were living there with Mr. Jones were there 
any others in his family? 
A. His wife. 
Q. What was her condition, was it good or bad Y 
A. Bad for a long time before she died. 
Q. Do you recall when she died Y 
A. In 1921. 
page 78 ~ Q. While you were at Mr. Jones' state whether 
or not you waited on him, or what did you do along 
that line? 
A. I roomed and boarded there and naturally there were a 
lot of things, day and night, around the house to do, coal and 
wood to get in, get up at night when sick, did not hesitate to 
do anything. · 
Q. Were you expecting any remuneration or reward for 
that service T 
A. Not a bit. 
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Q. After you moved away from Mr. Jones' where did you 
live? 
A. I lived on Broad Street, about on different places, up 
and down Broad, then moved to Moss and been living there 
ten or eleven years. 
Q. When you ~oved away in 1918 did you see Mr. Jones 
often or not from that time up until his death? 
A. Yes, practically every day, I worked at the Banner 
Warehouse just across the street. 
Q. Did he come to the warehouse f 
A. 1\Hghty nigh every day during the sales. 
Q. If you know, state what appeared to be his mental con-
dition from the time you left his home until in his last ill-
ness? 
A. There was not a thing in the world the matter with him, 
his mind was as clear as I ever saw in my life. 
Q. Did you or not after you moved away continue to wait 
·on him and do acts of kindness when he asked you? 
A. Many and many a night would bring in coal and wood 
for him. 
Q. When did Mrs. Jones die according to your record Y 
A. 1921, December possibly. 
Q. After her death did any one live with him or did he 
stay alone! 
A. By himself. 
page 79 } Q. During that period did you go there f!e-
quently? 
A. Yes. 
Q. State whether or not he ask~d you to come? 
A. He did not, just stopped in to see how he was getting 
on. 
Q. What is the relationship between you and Mr. Jones? 
A. He married my mother's sister, uncle by marriage. 
Q. Did you do anything else there in helping him, or wait 
on him other than what was necessary around the house Y 
A. I made up his bed lots of times for him. 
Q. This is a suit brought by Mr. T. H. Self and others to 
have set aside a deed from Mr. W. J. Jones, made to yon, 
dated March 26, 1931, by which he conveyed to you his one-
half interest in the Jones Block and the land in the rear of 
the .Jones Block. Will you please state in your own way how 
this transaction came about, start in the beginning and go 
-ahead. 
A. Well, in 1929, Mr. A. T. Jones was talten sick and he and 
Mr. Bill were interested in the Hotel and 1\Hss Sallie, his 
sister. Mr. A. T. stayed in bed allong time and I looked after 
his business in a way for him, looked after the rent for him 
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and turned it over to him. Mr. A. T. continued sick until1930. 
In September, 1930, he passed away. ::Mr. W. J. Jones told 
me he wanted business to go on just as it had been and wanted 
me to continue to look after it as I had done. Along- some 
time the first of October I 'vas talking· to ~fr. vV. J. ,Jones 
and he asked me if I 'vould be interested in buying his in-
terest in the I-Iotel and I told hin1 I did not care to go in debt 
any more and did not think I \vould be interested. He did 
not mention it any more for possibly a week or two. 
page 80 ~ Along the latter part of October he got to discussing 
it ag-ain. I told him again I did not care to go in 
debt, and maybe son1etime the middle of November he ap-
pr'oached me again on the subject and I asked what proposi-
tion he had and he w·ent ahead and made me a proposition. 
He said he owed one-half interest in a note at the People's 
National Bank of $7,000, owed R. E. Tugg·le one-half interest 
in an insurance account which was around $1,300 and he owed 
~fr. Stultz of Stultz Brothers, the balance on a plumbing bill 
which might be $600 or $700. He said if I 'vould assume his 
part of these obligations and give him $100 per month as 
long as he lived he would make me a deed for his one-half 
interest in the hotel property down to Booker's store, and I 
told him I wanted him to studv that over and s'ee if l1e ·was 
satisfied and in the meantime i would study over it and see 
whether I "ranted to do it, ·and I discussed it \\rith J\rfr. E. J. 
pavis whon1 I always discuss business with, also 1\{r. \Vhittle, 
one advised me to do it and one advised me not to do it. Mr. 
Whittle said 1\fr. Jones was an old man, but in g·ood health, 
and liable to live to one I1undred and it ·would cost me a lot 
of money. ~Ir. Davis advised me to do it because he said I 
was looking· after hhn anyway and if he wants you to do 
that go ahead and do it, so I did not tell him I had done it 
until some time after Christmas, January or February. One 
day, the 12th of Feb. He told ........ wanted to go ahead 
and fix up these papers and I told him I was going· to take 
him up. He said, "you have the deed written, bring it here 
and read it over". In the meantime I will have to chang·e 1ny 
will. I did not know he had 1nade a will. I asked him 'vhere 
it was and he said j\{r. George Gravely had it and 
pag·e 81 ~ told me to get the will he wanted to chang·e it. Mr. 
Gravely was not in his office and I asked Mr. 
Cubine to tell him ~fr. Jones wanted his will. I went back 
in the afternoon and got it and he had me make 'notations 
about how he wanted it, but in the meantime we did not g-et 
it completed on the 12th or 13th and !fr. ·whittle told me he 
would have it completed on the 14th, Saturday morning at 
10 o'clock. He did have it ready and I did not show up here 
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for five or six days and ~Ir. 'Vhittle asked what was the nlat-
ter and I told him :i)fr. Jones was very sick. Taken sick on 
Friday night. Dr. Lee said he was bad off and it was not 
mentioned to ~ir. Jones until he began to get well and when 
I came back to 1\fr. Whittle on that occasion he gave me the 
deed. I did not say anything to lVIr. Jones about it, put it 
with his papers and after he began to get some better he 
asked me if I had the papers completed and I said I had and 
asked him if he still felt he wanted to fix them up and he 
said when he got a little stronger. When he began to get 
better I was there one evening and he asked me to read them 
to him. I did and he said that they were just as he wanted 
them to be. He was still in bed but he would talk about it 
every time I would go in when there was not cro·wd, did not 
talk about it before people. He talked about it half a dozen 
. times before the 26th of Nlarch and then he said he wanted to 
fix them up and asked me to g·et ~J rsie Davis, a notary public, 
to take his acknowledg-1nent, sa1d the nurse could also ac-
knowledge it. :Thiiss Ursie was out of town at that time and 
I went back and told him she was and he asked me to go and 
get Jock Ifodges and I got him and he signed and acknowl-
edged them and said he was perfectly satisfied, that he had 
then1 fixed like he wanted it and asked me to put it away, he 
knew I had a box in the First National Bank and 
page 82 ~ I put them there. 
Q. Did you put the will in the box at the First 
National Bank f 
A. Yes. 
Q. What did he tell you to do ·w·ith the old will? 
A. Burn it up. 
Q. Did you do that 1 
A. Yes. 
Q. At the time l\fr. Jones executed this paper on March 26; 
as far as you could observe was there anything wrong with 
his mind? 
A. Absolutely not. 
Q. He knew what he was doing? 
A. Before he signed the will he asked me to g·ive him a pen-. 
cil and paper he wanted to write his name to see if it could 
be read. I gave him a pencil and paper and he signed his 
name two or three times. 
Q. Was that when you were present or when you had gone 
for the notary Y 
A. I saw him sign it two or three times. 
Q. Di~l you ever at any time suggest this trade to J\IIr. 
Jones? 
A. No, sir. 
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Q. It came from him? 
A. Every time. 
Q'. I believe he was taken sick on February 13, and at his 
first illness ·he 'vas a very ill man? 
A. Yes. 
Q. Then he commenced to mend? 
page 83 ~ A. In about ten days. 
Q. Was he confined to his bed all the time during 
his sickness ? ' 
A. No. 
Q. Did he get up and sit around the house and go out? 
A. Sat up a lot of times, went on the porch lots of times, 
went to the barbershop once, 'vent into the dining room and 
ate at the table .. 
Q'. In your opinion he got considerably better? 
A. Yes. 
Q. Do you know how long after the 26th of March it was 
.he had this relapse Y 
A. A month, possibly longer. He was sick before he died 
about ten days. 
Q. Ten days prior to the 18th of May f 
A. Yes. 
Q'. While he was recuperating did he have any work done 
on the house f 
A. He had his kitchen fixed. 
Q. Did he supervise thatf 
A. Yes. 
Q. Did he appear to be interested in the work? 
A. Yes, there was one place left off because we thought it 
would save buying beaver board and he made us get it and 
said if we ·were going to fix it we ought to fix it right. · 
Q. I believe this deed sets forth the assumption of certain 
debts by you, one to Stultz Brothers, state whether or not that 
has been paid f 
A. Yes. 
Q. Another to Mr. Tuggle for insurance, have any payments 
been made on that? · 
A. Yes, but not all of it. 
page 84 ~ · Q·. Approximately how much has been paid? 
A. About $600. , 
Q. Balance due? 
A. $600. 
Q. This note at the bank, have you made arrangements at 
the bank by which they will look to you to pay Mr. Jones' 
obligation? · 
A. Yes, I gave my note to take ·care of it. 
Q. And that was accepted by the bank! 
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A. Yes. 
Q. There was also an agreement set forth in the deed to 
pay Mr. Jones $100 per month, was that sum paid as long as . 
he lived' 
A. Yes, it wasn't paid him, but I bought lots of stuff for 
him, medicine, etc. 
Q. You did not pay the $100 directly to him? 
A. No, but used it· in paying his bills. 
Q. His bills while he was sickf· 
A. Yes. 
Q. Do you recall any amounts now that you have paid T 
A. I have paid Ben Jones several times, said he needed it. 
Q. Do you remember how much that amounted to 7 
A. About $180 or some odds. 
Q. Mr. Jones did not live quite two months after signing 
this deed? 
A. No. 
Q. Since executing this deed state who has been collecting 
the rents, if there are any, from that building? 
A. I hav.e. 
page 85 ~ CROSS EXAMINATION. 
By W. R. Broaddus : 
Q. How old are you, Mr. Davis? 
A. Fifty years old.' 
Q. What is your business 1 
A. Insurance agent. 
Q. You have been a bookkeeper? 
A. Yes, up to last year, or rather to this tobacco season. 
Q. You worked for ~fr. E. J. Davis, your uncle, a good 
many years? 
A. Yes. 
Q. You were his sole bookkeeper? 
A. No, had assistance. 
Q._ You were the head bookkeeper 7 
A. Yes. 
Q. Do you write life insurance now? 
A. Yes. 
Q. When did you start tlie insurance business 7 
A. I have had that for five or six years as a side line. 
Q·. In working for E. J. Davis how much time each year 
.was spent in the North and South ·Carolina! tobacco marlietsY 
A. Six weeks to two months. 
Q. Yon stated. that yon started living with Mr. W. J. Jones 
in 1908, rooming and boarding 1 · 
A. Yes. 
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Q. Pay room and board? 
A. Yes. 
Q. How much¥ 
page 86 ~ A. $15.00. 
Q. How long did you pay that amount Y 
A. As long as I stayed there, left in 1918, after I married. 
Q. Your wife want to go? 
A. Well, we stayed there a year after we were married. 
Q. How much did you pay when you and your wife were 
living there? 
A. $30.00. · 
Q. Whom did you pay it to~ 
A. First one and then the other, when his wife was living. 
Q. \tVhat service during the twenty years did you perform 
for W. J. Jones Y 
A. That covers lots of little jobs around the house, any-
thing pertaining to helping them I did not hesitate to do. 
Q. You say you never expected any compensation. 
A. No. 
Q. Did you ever go to boarding school f 
A. No. 
Q. Ever go to public school Y 
A. Went to Massey Business College in Richmond. 
Q. Who paid your expenses there 1 
A. I did or my father. · 
Q. Did A. T. Jones and C. W. Jones' pay your tuition¥ 
A. No. 
Q. What year was that~ 
A. I don't know. 
Q. Before 1908 f 
A. Yes. 
page 87 ~ Q. Before yon ever came to Martinsville to 
work? 
A. No, I was here. 
Q. Before you started living there with them¥ 
A. Started there in 1908. 
Q. Who attended to the rent on property owned by A. T. 
and W. J. Jones before the death of A. T. 1 
A. Before A. T. got sick he did it. 
Q. After he got sick who did it 1 
A. I did and ~Ir. Bill did. 
Q. Did Mr. ·Shultz collect the rent during the summers of 
1928-29 for ~fr. A. T. Jones? 
A. I don't know. 
Q. Were you collecting during that time y· 
A. I was not here. 
Q. Where were you Y 
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A. In South Carolina. 
Q. Were you here in 19281 
A. Was after the 15th of August. 
Q. Where were you prior to that time Y 
A. In Carolina about three weeks prior to that time, A. T. 
was taken sick wlnle I was there. 
Q. During 1\tirs. Jones' last years she became almost blind, 
did she notf 
A. Yes. 
Q. What doctors treated her? 
page 88 ~ A. Dr. Lee, Dr. Simmons and Dr. Robinson of 
Danville. 
Q. Who carried her to Danville? 
A. He came up here. 
Q. Did Mr. A. T. tT ones take her there often? 
A. I do not remember his carrying her. 
·Q. 'Vhen was it that ~Ir. W. J. Jo·nes first talked about 
selling his interest in the hotel building to you? 
A. In September, 1930. 
Q. What .kind of proposition did he make you? 
A. The same one I have just told, he first asked me about 
buying it. 
Q. When did he first make this proposition? 
A. The one I accepted? 
Q. Yes. 
A. First of January, 1931. · 
Q. Had he made you any kind of proposition before that 
time? 
A. No. 
Q. How did you talk to ~Ir. Davis about it if he had not 
made a·ny proposition f 
A. Well, I asked him about buying it. 
Q. You stated to him the proposition Mr. Jones made you? 
A. I don't remember whether it was in the fall or after 
Christmas. · · 
Q. He stated it was in the fall, and you do not rememlJer 
it? 
A. If I asked him in the fall that is when it was. 
Q. You state he never made a proposition until 1931, you 
were mistaken in that? 
page 89 ~ A. Yes. 
Q. How old was Mr. W. J. Jones at that time? 
A. Ninety-one, I have heard. 
Q. That is the age you accepted? 
A. I guess so, I don't know. 
Q. When was his birthday? 
A. In August. 
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Q. He would have been ninety-two according to what you 
understand, August, 1931. 
A. Yes. 
Q. All your dealings with him were during his 92nd yearf 
A. Yes. 
Q. You at that time were 48 years old. 
A. Forty-nine. 
Q·. The property, hotel property, was rented for $500 
around the fall of 1930 Y 
A. No, $400.00. 
Q. Did you tell Mr. Davis $500~ 
A. No. 
Q. He was mistaken about it Y 
A. Yes. 
Q. \Vhen did you finally agree with Mr. Jones that you 
would accept his proposition? 
A. In February. 
Q. What date? 
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Q. Just what was the proposition at that time? 
A. That I accepted? 
Q. Yes. 
A. I was to assume his obligations at the People's National 
Bank, one-half of a $7,000 note, one-half of Stultz Brothers' 
plumbing bill for $600 or $700 and R. E. Tuggles' bill for 
insurance of $1,200 or $1,500. 
Q:. Did you go to these people and find out what the obliga-
tions were? 
A. I knew practically what they. were. 
Q. Did you know exactly what they were? 
A. No, sir, not exactly. 
Q. Would you buy a piece of property and not know what 
you were buying? 
A. I didn't know exactly. 
Q. How much lia ve - paid Mr. Tuggle Y 
A. $600 or $700. 
Q. Is that the full amount of W. J. Jones' indebtedness on 
that account? 
· A. I don't know. 
Q. You don't know whether you have paid $600 or $700, you 
were a bookkeeper, did you keep accurate figures! 
A. I don't remember. 
Q. You can produce the figures, can't you? 
A. Yes. 
page 91 ~ Q. Did you pay Stultz Brothers Y 
A. Paid $500. 
Q. The bill was $1,300. 
. '. 
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A. No, not that much. . 
Q. Did you state that the total bill was between $1,200 and 
$1,300? 
A. No, that was Mr. Tuggles' between $1,200 and $1,500. 
Q. You have read over the answer you filed in this causeY 
A. I have. 
Q. This answer correct 1 
A. Think so. 
Q. You state in here that he owed one-half of a $7,000 note, 
one-half of $1,100 plumbing bill and one-half of $1,800 bill, 
the word insurance was omitted, but in that last item you 
were referring to the insurance bill, were you not? 
A. Yes. 
Q. You made it out? 
A. His lawyer did. 
Q. You read this over and said it was correct Y 
A. I overlooked that it was that much. 
Q. That is a mistake then, is it? 
A. Yes. · 
Q. When you finally agreed with Mr. Jones to buy his half 
interest on those terms, did you bargain with him, tell him he 
ought to give you good terms because you had looked after 
, him for 20 years? 
A. No. 
page 92 ~ Q. Did he mention it? 
A. Yes. 
Q. On the 12th of February he mentioned itt 
A. Yes. 
Q. Where was his former will at that time? 
A. Over there at the house. 
Q. When had you gotten ·the will Y 
A. The day he made the trade, or that week, don't recall 
the day. 
Q. What did you do with that will? 
A. When? 
Q. When you got it from whomever had itt 
A. I carried it to him. 
Q. What did he do with it? 
A. Told me to read it. 
Q. After you read it what did he do with it? 
A. Put it in a drawer, then told me he was going to make 
a deed and would have to change his will, put in and take out 
something. 
Q. Why did he want to make a change in it Y 
A. He had taken something valuable out of his will. 
Q. Are you familiar with the terms of his former will Y 
A. I do not remember much about it... · 
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Q. Did you read it over? 
A. Yes. 
Q. Did you destroy the for~er will¥ 
, A. Yes, I burned it up. 
Q. Where was the old will from the time you made the ne'v 
one until you destroyed it? · 
pag-e 93 ~ A. I had it. 
. Q. I thoug-ht you said you left it with Mr. Jones 
and it stayed there until the 26th of 1\{arch, what did you do 
with it? 
A. Carried it to ~{r. Jones, he told me 'vhen he sold me the 
Hotel he would have to change it and told me how he wanted 
the first part of it. Did not change it all, then the deed and 
the will were written the same time and I think dated on the 
14th of February. 
Q. Was that the day you got them from Mr. Whittle? 
A. I did not get them for a week. . 
Q. Did Mr. Jones ever see an attorney about changing his 
will or making a deed? 
: A. No. 
Q. Yon communicated all the information to your attorney 
·who fixed up the papers 7 
A. Yes. 
Q. It was two or three days after Feb. 14, when you got 
the papers? 
A. Yes. 
Q. 1\{r. Jones was still critically ill f 
A. Y·es. · 
Q. What did you do with them 7 
A. Put them in the bureau. 
Q. How long did they stay there? 
A. Took them out three or four times for him to see and. 
put them back. 
Q. Was he able to read them himself? 
A. Yes. 
page 94 ~ Q. As a matter of fact, he did not read them him-
self? 
A. He read them once. 
Q. When was that? 
Q. When he signed them. 
Q. What time that day did he read them? 
A. At 3:30. 
Q. And sig'Iled them, when? 
A. At around 4 ·o'clock. 
Q. Were you present when he read them Y 
A. Yes. 
Q. Who elseY 
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A. No one. 
Q. Did he read them out loud? 
A. No. 
Q. Did Mr. Jones have any trouble reading t 
A. I think he wore glasses. 
· Q. Could he read all right with glasses j 
A. I think so. 
Q. Yon did not know that in the last five years he had not 
been able to read? 
A. I did not kno'v it . 
. Q. Did you hold his hand when he signed these papers? 
A. No. 
Q. When 1\1:~. Hodges came in and 1\irs. Overton was there 
was any mention made of a deed? 
page 95 ~ A. He said he wanted to acknowledge his signa-
ture. 
Q. To what? 
A. Said he wanted to make an acknowledgment of his will. 
Q. vVhat was his exact expression 1 
A. He wanted to acknowledge his signature, as well as I 
remember. 
Q. The only thing said by 1\ir. Jones on that occasion was, 
''I am signing my will''~ 
A. Yes. 
Q. On the day he signed the papers i·n question? 
A. Yes, Jack Hodges and J.\.Irs. Overton were standing by 
the bed, said he was signing his will and said he wanted them 
to witness it. 
Q. Did you bring in the papers when Mr. Hodges came 
there? 
A. No, they were there. 
Q. You deny bringing them in there? 
A. Yes. 
Q. After he had been very sick for ten days and recovered 
his strength who brought up the question of the deed Y 
A. He did. 
Q. Ho,v did he bring it up' 
A. He. said he would soon be well enough to sign the 
papers. 
Q. Did you talk over 'vith him the terms of the papers at 
the time? 
A. I don't remember. 
Q. You read them to him several times and he did not 
comment? 
A. He said they were as he wanted them to be. 
Q. Did ~fr. Jones ~ave any ·other property other than the 
hotel and his house 7 
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A. No. 
Q. Hotel his only source of income Y 
page 96 ~ 
A. Yes. 
Q. Did he have any more money? 
A. Two or three, three or four hundred dollars. 
Q. How many nurses did Mr. Jones have during his sick-
ness, continuously day and night? · 
A. Two part of the time, one part of the time. 
Q. Who hired the nurses? 
A. Dr. Lee. 
Q. Did Mr. Jones know what they were charging¥ 
A. He did not. 
Q. He confided in you Y 
A. No, he was too sick to know then. 
Q. How much does his estate owe Mrs. Overton Y 
A. $500. 
Q. How much does it owe Mrs. Wells Y 
A. $80.00. 
Q. Any others Y 
A. Mrs. Ransom. 
Q·. Has she been paid Y 
A. Yes. 
Q. Who paid her 1 
A. I did. 
Q .. How much? 
A. $24.00. 
page 97 ~ Q. When did you pay her Y 
A. Wh~n she got sick and quit the job. 
Q·. How much is Mrs. Young's bill? 
A. Don't know. 
Q. How much was l\frs. Fusfeld 's bill? 
A. $114. 
Q. Has she been paid? 
A. Yes. 
Q. Who paid her? 
A. I did. 
Q. How much rent for W. J. Jones did you collect after he 
became sick Y 
A. From the hotel Y 
Q. Anywhere? 
A. I collected from the time he was taken sick until he died. 
Q. From the time you bought the property? 
A. I don't remember. 
Q. That seems to me is rather important, did you ke-ep a 
record of itt 
A. Yes. 
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Q. Will you get those records from the time he got sick 
until you bought the property Y 
A. Yes. 
Q. When did you start collecting rent for yourself 7 
A. First of April. 
Q. How much was the total rent on that building at that 
timeT 
A. Hotel, $150 ; barbershop $40; two stores $60 and $65 ; 
one store vacant; Woody paid $15, Hill $20.11 : The insur-
ance and shoeshine place paid $14.50. 
Q. Will you please add those up and see if I have 
page 98 ~ the total right, $464.50? 
A. $364.50. 
Q. Mr. Jones-' one-half interest in that was $182.25 Y 
A. Yes. 
Q. Being in the insurance business 'vhat would you have 
said Mr. Jones' expectancy of life was when he signed that 
deed? 
A. Lots of· them live to be one hundred. 
Q. That is not an answer to my question," according to the 
mortuary table what was it Y 
A. Five or six years. 
Q. Have you a book to show that? 
.A. Yes. 
Q. As an insurance agent you would say that according to 
a mortuary table it was five or six years? 
A. Yes. 
Q. How long hav-e you been writing insurance! 
A. Five or six years. 
Q. Haven't you been writing it ten years Y 
A. No, sir. 
Q. I want you to give to the stenographer what your mor-
tuary table shows to be the expectancy of life of a man ninety-
two years of age. It ·seems that in the papers executed on 
the 26th. of March and purporting to be his last will and 
testament, these specific bequests were made : Mrs. G. B .. 
Stultz, $250; Mrs. Eva Martin, $250; Mr. Otey Byrd, $250; 
, Mrs. J. 0. Clark, $250; Mrs. J. W. Cheshire, $250; Mrs. Pind-
ney G. Davis, $500; Mrs. Bessie Shultz, $4,000; Dulce Goode, 
daughter of Lucy D. Goode, $2·,500, will you please 
page 99 ~ state who Mrs. Pinkney G. Davis is f 
A. My mother. 
Q. Was she related in any way to Mr. W. J. Jones! 
.A. Sister in law. 
Q. You mean Mr. Jones married her sisterT 
A. Yes. · 
Q. ·Who is Ann Dulce GoodeT I 
. ~ 
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A. My sister's daughter. 
Q. She was not any blood relation to Mr. Jones Y 
A. No. 
Q. Were either of those parties mentioned in the first will f 
.A. Dulce was. 
Q. How much was she given Y 
A. No specific sum. 
Q. Those 'vere the beneficiaries in the first willY 
A. Except my mother. 
Q. · He did not specify how much would go to lVIiss Goode, 
did he specify how much would go to anybody Y 
A. I think he did, I an1 not sure. 
Q. Did you read that first will over Y 
A. Yes. · 
Q. How many times f 
A. Onc-e or twice. 
Q. You were the one who got it from 1\.fr. Gravely? 
A. Yes. 
Q. Mr. Gravely had always done his legal work, he wrote 
the :first will Y 
A. I imagine he did. 
Q. Was your mother mentioned in the·first will 1 
page lbO ~ A. I do not think she was. 
Q. Who was given most of the estate in the first 
will! 
A. I don't know. 
Q. You destroyed the first 'vill? 
A. I did, over at the house. 
Q. Was anyone present 1 
A. No. 
Q. When did you destroy it 1 
A. Along about 6 o'clock that day. 
Q. What did you do with the newly executed will Y 
A. Put it in the bank. 
Q. Where? 
A. In the safety box. 
· Q. Where did you put the deed Y 
- A. Same place. 
Q. How long did you keep the . deed there Y 
A. Until some time in June. 
Q. You did not take it out of the safety deposit box until 
the month follo,ving the death of lVIr. Jones Y · 
A. Yes. 
Q. When did you put it on record. 
A. I carried it to Mr. ~fatthews some time in June and 
asked him to put it on record and thought he had done it, 
as he was accustomed to doing and charging them, but it 
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wasn't put on record until October when I had to pay him 
$22.06. 
Q. Ho,v did he arrive at the amount? 
page 101 } A. I don't kno\v, I think he asked the Com-
missioner. 
Q. He did not take your statement as to the value of it 1 
A. No. 
Q. When did Mr. A. T. Jones die7 
A. In 1930. 
Q. And immediately Mr. W. J. started trying to sell you 
his half interest, in September¥ 
A. First of October. 
Q. Who collected the rent from then on 1 
A. I did. 
Q. What became of it! 
A. Put it in the bank and paid on the note and insurance. 
Q. Did you keep an account 7 
A. Yes. 
Q. Will you make an account from the death of Mr. A. T. 
Jones would like to have it up until the present date 7 
A. Yes. 
Q. When you came to get the :will and the de·ed written 
did they advise you to get hvo doctors before executing the 
papers? 
A. No, sir. 
Q. At the time Mr. Jones signed the will there in the pres-
enec of Mrs. Overton and Mr. Hodges neither instrument 
was read to them 7 
A. No. 
Q. You never actually paid Mr. Jones any money 7 
A. I paid his bill which was the same thi;ng. 
page 102 } Q. By 'vhat authority! 
A. 8omeone had to pay them and I owed him. 
Q. Who authorized you to pay his bills~ 
A. I was looking after him. 
Q. Why? 
A. Because he asked me to. 
Q. He asked you to look after him and attend to his busi-
ness? 
A. Yes. 
Q. He realized he could trust you, you enjoyed a position 
of confidence Y 
A. Yes, I think so. 
Q. You were attending to Mr. Jones' business for him, you 
advised him about business, did you tell him that out of $100 
per month he could not pay $1,300 nurses' bills and the doc-
tors? 
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A. No, no papers had been signed then. 
Q. Did you consider the trade beginning from the first 
of Feb. Y 
A. No. 
Q. When did you.consider itf 
A. Not until it was all completed, they were made but not 
completed for a while. 
Q. Did you tell him he could not possibly pay these bilJ s 
and live too Y 
A. No .. 
Q. You knew it? 
A. Yes. 
page 103 ~ Q. You were collecting money every month, 
why didu 't you pay some of these bills Y 
A. I paid them as long as he lived, and tried to get Mrs. 
Overton to take a check, but she said she was through with the· 
case. 
Q. Has she been paid anything yet? 
A. I don't know. 
Q. When did you and your wife leave the homeY 
A. 1918 .. 
Q. What was the condition of Mrs. Jones? 
A. Sick. 
Q. Practically blind Y 
A. Yes. 
Q. Who looked after her, anybody living with them Y 
A. Just ~fr. Jones looked after her. 
Q. Mr. Jones looked after his blind wife, wasn't that a 
time she needed help~ 
A. The condition of my wife was such we had to leave. 
Q. Did your wife want to leaveY 
A. She was expecting to be confined. 
Q. How soon after you leftY 
A. Less than a week. 
_ Q. Did you ever go back there f 
A. No. -
Q. Where did you move Y 
A. Broad Street. 
Q. When did Mr. Jones' wife die Y 
page 104 ~ A. 1921, fall of the year. 
A. No. 
Q. Did he ever ask you to live with him again! 
Q. Was he left by himself Y 
A. Yes. 
Q. Did he ask any of his nieces and nephews Y 
A. I don't know·. 
Q. As you recall I have asked you to furnish us with an 
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itemized statement of all rents collected since the death of 
Mr. A. T. Jones and what has become of those rents, also of 
rents collected for W. J. Jones and a statement of that, and 
also o-f rents collected for yourself and what you have done 
with that, also an itemized statement of the debts you have 
paid that W. J. Jones was due to pay that you state you have 
paid out of the $100 per month due him. . 
A. All right. . 
Q. When did you go to the People"s National Bank and tell 
them you were assuming the obligation to pay one-half of the 
note they had there Y 
A. When did I goY 
Q. Yes. 
A.. After the deed was signed. 
Q. WhenY 
A. I don't remember the day. 
Q. Whom did you talk to? 
A. Mr. Brown. 
page 105 ~ Q. When did you go to Mr. Tuggle Y 
A. Along at same time. 
Q. When did you go to Stultz Brothers 7 
A. Same time. 
Q. What date was that Y 
A. I don't remember. 
Q. Was it before Mr. Jones died 1 
A. Yes. 
Q. Did you ever see Mr. Jones when he was having halluci-
nations or seemed to be lost in his roomY 
A. No. I did not ever see him when he was having halluci-
nations, I have never seen him when he 'vas out of his head. 
~never went in there during his entire sickness that he did 
not know me and talk to me. 
Q. Even when he was sickest Y 
A. Not when he was sickest, but he always knew me. 
Q. First four, five or ten days knew you Y 
A. No. 
Q. What was his sickest day Y 
A. For the last ten days he was in a coma, did not notice 
anything much. I could not say what was the sickest day. 
Q. Before the 26th of March when was he sickest f 
A. 13th, 14th, 15th of February, along there. 
page 106 ~ CROSS EXAMINATION. 
By Attorney for J. G. Jones' Heirs: 
Q. How much are you worthY 
A. Not very much. 
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Q. Can yon give me some idea, I mean exclusive of your 
claim on the Jones property Y 
A. $5,000. 
Q. What is your income Y 
A. $1,800 per year. · 
Q. Derived from insurance premiums? 
A. Yes, and not much this year unless business picks up. 
Q .. When was it you went to Mr. Gravely to get Mr. Jones' 
will! 
A. It was some time in February, I do not remember. 
Q. Did you have any order from 1\IIr. Jones other than a 
verbal statement Y 
A. No . 
. Q. When did you first learn that Jvfr. Jones made a will 
and it was in the possession of ~fr. Gravely? 
A. ~ir. Jones told me 1\fr. Gravely had his will. 
Q. When, at the time you 'vere\ negotiating for this prop-
erty? 
A. Yes. 
Q. He had written that 'viii or had 1\~Ir. Gravely write it 
without any consultation with you or without your knowl-
edge¥ 
A. Yes. 
Q. Isn't it a fact that up to the time of Mr .. 
page 107 ~ A. T. Jones' disability he attended entirely to the 
business with which he had Mr. W. J. were con-
nected? 
A. Up to 1928, I think he did. 
Q. Then any service prior to that time you may have ren-
dered Mr. Jones 'vas in the matter of domestic affairs around 
his homef 
A. Yes. 
Q. Isn't it a fact that when 1\fr. Jones was taken sick the 
night of February 13, for ten days or two weeks he was 
desperately ill? 
A. Yes. 
Q. The 'viii and the deed show that they were dated Feb .. 
14Y 
A. Yes. 
Q. You have stated that in three or fonr days after that 
time you came to Mr. Wbittle and got these papers, is that 
truef 
A. Some time the following week. 
Q. You got these papers within a 'veek of the 14th which 
was on Saturday f 
- A. Yes. 
Q. Then you came to a lawyer's office and got the papers 
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that had been prepared by that lawyer under your direction 
for a signature and acknowledgment of an old man, ninety-
two years old, who was desperately ill, is this true 7 
A. Yes. 
Q. You have stated that you had a memorandum of what 
was to put in the deed and the will, have you now that memo-
randum? 
A. No. 
page 108 r Q. What did you do 'vith it 1 
A. I don't remember. 
Q. The memorandum was in yot1r own ha11dwriting, was 
it not~ 
A. Yes. 
Q. And you read those papers to Mr. Jones yourself Y 
A. Several times. 
Q. ·Do you know whether or not he ever read them him-
selfY 
A. I think he did. 
Q. Don't you know 7 
A. I do not know absolutely kno'v he had his glasses on and 
was looking at it. . 
Q. At the time l\1r. Jones was taken ill on the 13th of Feb. 
until his death on the 18th of ~lay, in addition to his medical 
service he had the attention of five nurses? 
A. Four, I think. 
Q. He had Mrs. Fusfeld, Mrs. Overton, Miss Wells, M~s. 
Ranson, Mrs. Young? 
A. Yes. 
Q. When did you first begin to collect rent in your own 
name? 
A. I just collected rent as I had done, I did not get it in 
my name. 
Q. You stated you began the first of April? 
A. But it was collected in the name of A. T. Jones & Com-
pany. . 
_ Q. When' did you tell J\£r. Self that Mr. Jones had executed 
these papers Y 
A. I did not tell him at all that I know of. 
Q. When did you deliver the will to Mr. Self Y 
A. My wife delivered it the day he was buried, 
page 109 ~ I was sick. 
Q. Do you remember the date you took the deed 
to the clerk's office for recordation 7 
A. Some time in June. 
Q. If it had been the custom of the clerk to record your 
deeds and papers without any question, why did he wait frmn 
the time you delivered it in June until the fall to record it~ 
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A. He said the department was very particular about doing 
business on credit and if he had recorded it he would have 
had to make a settlement with the State. I thought it was 
recorded myself. 
Q. You have stated that A. T. Jones actively attended to 
all this business up to the time of his disability, is it not a 
fact that in less than a month after the death of A. T. Jones 
there was negotiating between you and W. J. J" ones to acquire 
the interest of W. J. Jones in this joint property? 
A. He asked me if I would be interested in buying it. 
Q. You consulted with your uncle and employer, E. J. Davis, 
in the fall and he advised you to accept the proposition, but 
as a matter of fact the proposition was not accepted, nor 
was any instrument of writing ever dated until after W. J .. 
Jones became desperately ill, is that true Y 
A. Yes, it is dated after he got sick, but· the trade was made 
before he got sick. 
Q. Isn't it a fact that the reason you never paid W. J. Jones 
a nickel in cash on the $100 monthly payments was that he 
was too ill to receive them? 
A. No, sir, he was not too ill. 
page 110 ~ Q. Then why did you not make to him the pay-
ments according to your promise? 
A. He said he did not have any use for it 'vhile he was in 
bed. 
Q. But you of your own motion, without any consultation 
with him, paid debts that were accumulation. on account of 
his illness and a.pplied these payments as credits on the 
amount you were due him Y 
A. No, I told him I was paying his debts. 
Q. When did you tell him you were paying his debts f 
A. While he was improving. 
· Q. Was any one present and heard you' 
A. I don't know that they were. 
Q. ~e told you he had no use for the moneyY 
A. While he was in the bed he said. 
Q. And his expenses at that time were around something 
like $20.00 per day Y 
A. I hardly think that much. 
Q. At times he had two nurses f . 
A. Yes. 
Q. Isn't their charge $6.00 a day and board f 
A. No, they did not board there, Mrs. Overton did her own 
cooking. 
Q. Has Miss Wells filed with you a charge of $6.00 and 
board? · 
A. No, sir, but they charge $6.00 day that is their charge. 
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Q. You collected rents on the account of Mr. Jones while 
he was sick a.nd deposited them in the bank, did you not Y 
.A. I collected just as I had been doing. · 
page 111 ~ Q. Why, then, did you not deposit the $100 per 
month that was due him 7 . 
A. Paying the bills that were accumulating. 
Q. Could you also have paid the bills out of the collected 
rents? 
A. Yes. 
Q. Have you ever paid any. of these bills out of your owri 
funds? 
.A. Individually? 
Q. Yes . 
.A. No. 
Q. .As a matter of fact on this deed that was dated Feb. 14 
executed the 26th of March, and recorded the following fall 
you have never paid thereon a penny out of your own funds 7 
A. Except the rent I considered mine. 
Q. During the illness of Mr. Jones did you collect pen-
sion checks for him Y · 
.A. Yes. 
Q. What did you do with themY 
A. On deposit with the First National Bank. 
Q. Placed tha.t money on interest 7 
.A. Yes. 
Q. Why didn't you take that money and pay these other 
bills? 
.A. I figured I o'ved him a $100 monthly. 
Q·. How many pension checks did you collect 7 
.A. Two I think. 
Q. Collect any burial expense 7 
page 112 ~ A. No. 
Q. Doesn't the pension fund provide for burial 
expenses? 
A. I don't know.. · 
Q. Referring to your J>€rsonal worth you stated you are 
worth $5,000 what does that consist in 7 . . 
.A. Farm. 
Q. Do you own the house you live in 7 
.A. No. 
Q. Have you in the past five years received any income 
from that farm Y · 
A. A little. 
Q. How muchY 
. .A. Well, I got a filling station on it, I get around $100.00 
. a year. 
Q. How much mortgage is there on that farm t' 
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A. $5,000. · · 
Q. When did you discontinue your service with your uncle, 
Mr.' E. J. Davis! 
A. Last year. 
Q. What time Y 
A. When the season was over, or rather this year. 
Q. And the only income that you now have practically is 
derived from premiums on insurance you 'vrite, 'vhich has 
not been very much Y 
A. Not this year. 
Q. Have you collected as much as $600 on insurance 
premiumsf 
page 113 ~ A. I think so. 
Q. Have you collected any more than that~ 
A. Recall a little· more. 
Q. HowmuchY 
A. I would say $150.00. 
Q. What are your payments on the mortgage on your farmY 
A. $300 per year . 
. Q. You have a wife and two growing boys to school and 
support? 
A. Yes. 
Q. Mr. W. J. Jones was an exceedingly careful man in 
money affairs, was he not Y 
A. Careful? 
Q. Yes, as a matter of fact wasn't the old gentleman, 'vho 
I might say in passing I have kno'vn for fifty years myself, 
what we would call ''stingy'' Y 
A. No, I do not know about that¥ 
Q. Did you ever hear of his making any substantial gifts 
to anybody prior to this deal with you Y 
A. I do not know that he has not, I know he 'vas right liberal 
with his church. He put the fence around the old church 
that cost $600 or $700 in memory of his wife. 
Q. Did you ever hear of any other donations f 
A. I do not remember. 
page 114 ~ RE-EXAMINATION. 
Q. Some stress has been laid on the fact that the deed was 
dated February 14, 1931, the day after Mr. Jones became 
sick, I ·wish you would state when you came to consult me 
about drafting that deed and why it was dated the 14th and 
not the day you came in f 
A. Because we had to go to the Clerk's office and look up 
the record and it took more time than we figured on and we 
did not get through in time, so dated it the 14th. 
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Q. Did I not tell you to come back on the 14th and the 
papers that were prepared on the 13th would be ready? 
A. At 10 o'clock, but he got sick and I did not come until 
the next week. 
Q. I believe it is in the record, if you recall, what part 
of the day of the 13th that he was taken sick? 
A. At night. 
Q. Night of the 13th7 
A. Yes. 
And further this deponent saith not. 
Signature authorized. 
J. BEN DAVIS. 
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1, 2, 3 AND 4. 
PICTURES FILED "\VITR THE RECORD. 
(See ~iS. record.) 
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Bessie G. Shultz, etc., 
v. 
J. Ben Jones, etc. 
OPINION. 
I t •. 
The. bill filed in this case has for its object the setting up 
and establishing a destroyed will, and as counsel for the de-
fendant does not question the jurisdiction of the court, it is 
unnecessary to consider this phase of the case. 
Plaintiff undertakes to set up an alleged will executed by 
deceased, "\V. J. Jones, January 25, 1923, which appears to 
have been destroyed by J. Ben Davis about March 26, 1931, 
after the execution by the said W. J. Jones of a. subsequent 
'viii, dated March 26, 1931, and after the testator had con-
veyed to the said J. Ben Davis valuable real estate con-
stituting the bulk of testator's estate. 
In a. suit brought by T. H. Self and J. Ben Jones, heirs . 
of W. J. Jones, against the said J. Ben Davis, this deed was 
set aside, vacated and a1mulled by a. decree of this court, 
and later the said T. H. Self, who was named a.s executor in 
both wills, offered for probate the will dated ~farch 26, 1931, 
which probate was rejected by an order of this court. 
It is well settled law in Virginia, laid do'vn in 'l'homas v. 
90 Supreme Court of Appeals of Virginia. 
Ribble, 2 Va. 321, 24 S. E. 241, which doctrine has been a.p-
proved by subsequent decisions of this court, that: "Where 
the instrument arises to the dignity a:nd importance of a 
muniment of title, every prineiple of public policy 
page 117 ~ demands that the proof of its former existence, 
its loss and its contents, should be strong and 
conclusive, before the courts will establish a title by parol 
testimony to property which the law requires shall pass only 
by deed or will. That courts of equity have jurisdiction· to 
set up lost deeds or wills, and to establish titles under them, 
can certainly note be denied, but it is a dang·erous jurisdic-
tion and so pregnant with opportunities of fraud and injus-
tice that it will not be lightly exercised, nor -except upon 
the clearest and most stringent _proof.'' ~!any of the au-
thorities cited in effect hold that the r-easonable doubt doc-
trine applies. 
From ·this we gather that there must be the clearest and 
most stringent proof of not only of the execution of the 
will, but its contents. It seems established that Mr. Jones 
did execute a will, written by the late George L. Gravely, on 
or about the 25th day of January, 1923, and 'vitnessed by 
George L. Gravely and John W. Carter, a.nd that this will 
was subsequently destroy-ed, but wh-et~er revoked by a subse-
quent will at the time the testator 'vas capable of making a 
will or d-estroyed in the manner directed by law to constitute 
a revocation,_ it is unnecessary for this court to decide. It 
is further unnecessary to discuss the evasive, inconsistent 
and contradictory testimony of the witness J. Ben Davis as 
to his making a copy of the will of January 25, 1923, before 
he destroy-ed th-e sam-e. It is suffieient to say that to accept 
his statement at its face value would be a strain on credulity, 
and the court is warranted in reaching the con-
page 118 ~ elusion that he did not copy this will before it 
was destroyed, but the alleged copy filed in the 
evidence was an attempted reproduction of the will after the 
same had been destroyed, and after he had boon disappointed 
in defending his title and right to the property conveyed him 
in said deed. The erasures and differences in the initials 
or Christian names of the legatees mentioned in this copy 
from the will drafted in February, 1931, and executed March 
. 26, 1931, emphasize this. 
This brings us to a consideration of the testimony of Mr. 
Stafford G. Whittle, the attorney who drafted the will of 
March 26, 1931,. and the deed of the same date of the 'vriting 
· of said will, conveying the bulk of W. J. Jones' real estate 
to the said J. Ben Davis, and his attorney in the litigation 
following in which this deed was set aside, and who is a man 
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of professional and personal integrity. In considering this 
·evidence this court does not doubt Mr. Whittle's honesty of 
purpose, or his intent to tell the court the truth touching the. 
transactions about which he testifies, but in considering the 
same the court must also take into consideration the treachery 
of human memory, and also to 'vhat extent he may have been 
unconsciously influenced by the discredited alleged copy of 
this will which J. Ben Davis says he made before its destruc-
tion, and which is a ppa.rent to the court he did not do. 
On page 18 of the depositions he testifies as follows: "I 
carefully read that will, compared it with the will I drew, 
and I am satisfied that the paper that Mr. J. Ben Davis 
·handed me, which I forwarded to you, is a copy of the will 
he brought into my office in February, 1931. I 
page 119 ~ don't think there is any question about that con-
taining the contents that that will contained.'' 
This, if standing alone, would probably be sufficient to sus-
tain the contents of the alleged will, but on cross examina-
tion, beginning on page 23, he is rather positive that all the 
parties mentioned as legatees in the will of January 25, 1923, 
are the same parties mentioned as legatees in the will prepared 
February, 1931, and which was executed by Mr. Jones March 
26, 1931, with the exception of the addition of Mrs. Pinkney 
:Oavis. By reference to the copy of the will which J. Ben 
Davis says he made before the destruction of the will of 
January 25, 1923, and which Mr. Whittle says is a correct 
and substantial copy of the said will, it will be seen that 
the names of Bettie Moore, Musie Amos, Sallie Lovell and 
Mary F. Chappell appear as legatees, and they do not appear 
in the will of March 26, 1931, drafted by him. This, in con-
nection with Mr. Whittle's statement that in drafting the 
second will he made no change except to draw a pencil mark 
through the names of the legatees, changing the amounts be-
queathed to them, with the addition of Mrs. Pinkney Davis, 
and changing Mrs. Bessie G. Shultz, and Dulce Goode from 
residuary devisees and legatees in the :first will to specific 
legatees in the latter, clearly demonstrates that Mr. Whittle 
is mistaken when he says on page 18, ''I don't think there 
is any question about that containing the contents that that 
will.contained' '. Here is a material and substantial variance 
between the will as redrafted by Mr. Whittle, as stated above, 
and the alleged copy of the will of January 25, 1923, which 
. J. Ben Davis says he copied from the original, and which 
Mr. Whittle says is a correct and substantial copy, and clearly 
emphasizes the danger of relying on the human memory in 
matters of this End. 
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The court does not feel it necessary to com-
·page 120 } ment on the apparent conflict in the testimony 
of Mr. Whittle and Mr. rr. H. Self touching the 
alleged conversation between them about this will, in which 
Mr. Self states that Mr. Whittle told him that he did not 
remember the contents of the will that 'vas brought to him 
by J. Ben Davis to be redrafted, and which he did redraft 
(page 7 of Self's deposition), except to say that they both 
stand before this court umimpeached, and the burden is on 
the plaintiff to establish the contents of the alleged destroyed 
will by the clearest and most stringent proof, and consider-
ing the evidence as a whole, the plaintiff has not carried 
this burden. A decree may be entered dismissing the bill. 
J. T. CLEMENT, Judge. 
July 29, 1935. 
page 121 } And now at this day, to-wit: 
Virginia: 
In Henry County Circuit Court in vacation on the 12th 
day of August, 1935. 
This cause came on this day to be heard in vacation in pur-
suance of a decree entered referring the same for decision 
in vacation upon the bill and answer and the depositions of 
witnesses, together with the exhibits duly filed, and was argued 
by counsel; 
.And the court being of the opinion, for reasons stated in 
writing, which written opinion is hereby made a part of the 
record in this cause, that the complainants have failed to 
-establish the contents of the alleged destroyed 'viii referred 
to in the bill, it is so ordered, adjudged and decreed ; 
And it is further ordered, adjudged and decreed that the 
complainants' bill be dismissed, and that defendants recover 
of the plaintiffs their cost in this behalf expended, for which 
the Clerk of this Court shall issue an execution; 
And it being suggested to the court that the complainants 
desire to apply to the Suprerne Court of Appeals of Virginia 
for an appeal from this decree, the execution of said d~cree 
for costs is suspended for a. period of sixty days from the 
date of the entry hereof, upon the condition, however, that 
the complainants shall execute a suspending bond 
·page 122 } in the sum of $200.00 with surety to be approved 
by the Clerk of the Circuit Court of Henry 
County, 'vhich bond shall be conditioned according to law, 
within ten days from entry of this decree. 
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The Clerk of the Circuit Court of Henry County will enter 
the for~ going. decree in vacation. 
This the 12th day of August, 1935. 
J. T. CLEMENT, 
Judge of the Circuit Court of Henry 
County, Virginia. 
A Copy-Teste : 
T. C. MATTHEWS, Clerk. 
page 123 } NOTICE OF APPLICATION FOR COPY OF 
RECORD IN THE CIRCUIT 
COURT OF HENRY 
COUNTY. 
Bessie G. Jones Shultz and Ann Dulce Goode, an infant who 
sues by her mother and next friend, Lucy Davis Goode, 
Complainants, 
v. 
J. Ben Jones, Dora J. Stultz, Bettie Moore, S. W. Jones, Neva 
K. Martin, Ottie Byrd, M usie Amos, Jenne Jones and 
Charlie Jones, children of J. G. Jones, deceased, 1\faggie 
Merriman, Leonard Jones, .Viola Ferguson, J. Quince Jones, 
children of Leonard W. Jones, deceased, who 'vas a. son of 
J. G. Jones, T. H. Self, Roxie A. Clark, Nannie E. Cheshire, 
Sallie J. Lovell, J. M. Self, J. A. Self, Mary F. Chappell, 
Hinde Self, Gertrude Sifford, Thomas Self, Jessie Self, 
Howell Self, Cassandra. Self Motley, Charlotte Self Tal-
bert, J. M. Self, Virginia Self, William Hayden, J. H. Hay-
den, Lucy Hayden, Berta Self, William P. Self, an infant, 
Defendants. 
page 124 } To J. R. Taylor, ~{artinsville, Virginia; W. R. 
Broaddus, Jr., Martinsville, Virginia; John W. 
Carter, Jr., Danville, Virginia; J. R. Smith, Martinsville, 
Virginia. 
Notice is hereby given you as attorneys of record for J. Ben 
Jones, Dora J. Shiltz, Bettie ~Ioore, S. W. Jones, Neva K. 
Martin, Ottie Byrd, ~{usie Anws, J.enne Jones a.nd Charlie 
Jones, children of J. G. Jones, deceased, Maggie Merriman, 
Leonard Jones, Viola. Ferguson, J. Quince Jones, children 
of Leonard W. Jones, deceased, who was a son of J. G. Jones, 
T. H. Self, Roxie A. Clark, Nannie E. Cheshire, Sallie J. 
Lovell, J. M. Self, J. A. 8elf, Mary F. Chappell, Hindel Self, 
Gertrude Sifford, Thomas Self, J e<Ssie Self, Howell Self, 
Cassandra. Self 1\Iotley, Charlotte Self Talbert, J. 1\'L S'elf, 
Virginia Self, William Hayden, J. H. Hayden, Lucy Hayden, 
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Berta Self and "r alter P. Self, an infant, that the under-
signed attorneys for Bessie G. Jones Shultz and Ann Dulce 
Goode, an infant who sues by her mother and next friend, 
Lucy Davis Goode, will, on the day of , 
1935, apply to T. C. !fatthe,vs, Clerk of the Circuit Court 
of Henry County, Virginia, for a transcript of the record in 
the Chancery suit brought by said Bessie G. ,Jones Shultz, 
et als., v. J. Ben Jones, ct als., for the purpose of applying 
to the Supreme Court of Appeals of Virginia, for an appeal 
from the final decree entered in said cause, on Aug. 12, 
1935. 
HARRIS, HARVEY & BROWN, 
Attorneys for Bessie G. Jones Shultz and 
Ann Dulce Goode, an infant. 
page. 125 ~ Service of the above notice is hereby accepted 
this 6th day of November, 1935. 
J. R. TAYLOR, 
W. R. BROADDUS, JR., 
JNO. R .. SMITH, 
JNO. W. CARTER, JR., 
Counsel for the above named defendants. 
State of Virginia, 
City of Danville, to-wit: 
I, T. C. Matthews, Clerk of the Circuit Court of Henry 
County, .Virginia, do l1ereby certify that the foregoing is a . 
true transcript of so much of the record and judicial pro-
ceedings in Chancery wherein Bessie G. Jones Shultz and 
Ann Dulce Goode, an infant who sues by her mother and next 
friend, Lucy Davis Goode, are complainants, and J. Ben. 
Jones, et als., are defendants. · 
And I further certify that the above named complainants 
have filed with me a written notice to the Defendants of their 
intention to apply for a transcript of said record, which notice 
was duly accepted by J. R. Taylor, W. R. Broaddus, Jr., 
John W. Carter, Jr., and J. R. Smith, Attorneys of Record 
for said Defendants. 
Given under my hand this 21st day of November, 1935. 
T. C. MATTHEWS, Clerk. 
Clerk's fee for record, $45.00. 
Fee for copy of record, $61.00. 
A Copy-Teste: 
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